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JOINT RESOLUTION FOR THE ENROLLMENT OF CERTAIN 
PERSONS AS MEMBERS OF THE OSAGE TRIBE OF INDIANS, 
AND FOR OTHER PURPOSES. 



Committee on Indian Apfaibs, 

United States Senate, 

April S9, 1908. 

The committee met at 1.30 p. m. 

Present: Senators Clapp (chairman), Gtimble, Sutherland, Brande- 
gee, Curtis, Brown, Dixon, Paynter, Taylor, Owen, and Bankhead. 

Messrs. L. J. Miles. J. J. Hemphill, T. J. Leahy, Charles J. Kappler, 
and Charles H. Merillat were in attendance. ^ 

The Chairican. This hearing is in regard to Senate resolution 70, 
introduced by Mr. Gore, of Oklahoma. 

Senator Owen. Mr. Chairman, I have the resolution and the report 
from the Department concerning the same, and all the Department 
papers, and I ask that the^ be printed at the be^ning of the record. 

The Chaibman. They will be received and prmted as requei^ted. 

The papers referred to are as follows: 

Department op the Interior, 

Washington, March 31, 1908. 
Hon. Moses E. Clapp, 

Chairman Committee on Indian Affairs, United States Senate. 

Sir: I am in receipt of your letter referrinjg for a report a copy of S. R. 70, being a 
"Joint resolution for the enrollment of certain persons as memoers of the Osage tnoe 
of Indians, and for other purposes.'' You request a report thereon for the information 
of your committee. 

The resolution authorizes and directs the Secretary of the Interior to cause to be 
placed on the roll of the 0(«ifi;e tribe of Indians, provided for in the act of June 28, 1906 
(34 Stat .L. , 539), known as the Osage allotment act, the names of 37 persons, as follows: 



1. Mrs. Jane Appleby. 

2. Addie May Auld. 

3. Archie William Auld. 

4. Harry Auld. 

5. Flora Auld. 

6. Pearl Callahan. 

7. Simon Clavier. 

8. Mary J. R. Crump. 

9. Pauline Crump. 

10. Edward R. Crump. 

11. Maudie Fronkier. 

12. Panzy Fronkier. 

13. Virgil Herrard. 

14. George Arthur Hunt. 

15. John Thomas Hunt. 

16. Thomas John Hunt. 

17. Mary Elizabeth Hunt. 

18. Rhody May Hunt. 

19. William T. Hunt. 



20. Angeline James. 

21. Nora James. 

22. Chlora Loveland. 

23. Hattie McCrary. 

24. Mamie McCrary. 

25. Rosa Marr. 

26. Ola Martin. 

27. Blon Pappan. 

28. Justin Pappan. 

29. Moses Plomondon. 

30. Peter M. Revard. 

31. G. J. Stratton. 

32. Jerald Stratton. 

33. Theresa Stratton. 

34. Therma Stratton. 

35. Floyd Stratton. 

36. Grace^ Stratton. 

37. Thelma Stratton. 



The resolution provides further: 

"And in order that said persons may receive benefits from the Osaee lands equal to 
other members of the tribe, the Secretary of the Interior is authorized and directed to 
ascertain and pay to each of them the difference in value between the allotments they 
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4 BKBOUiMENT OF OEBTAIN MEMBERS OF OSAGE INDIANS 

may receive and that of the average allotments to other members of said tribe, and the 
Secretary of the Interior is hereby empowered and directed to use so much of the funds 
of the Osage tribe as may be necessaiV to jpay the difference in the vidue of the allot- 
ments and to ^ve the persons named herem equal benefits in every respect with other 
members of said tribe. ' 
Agreeably to your request, the cases are considered seriatim, as follows: 

JAKE APFLBBT (kO. 1). 

The facts show that Jane Appleby is a white woman of Irish descent, 75 years old, 
who came with her parents to the Osage country in January, 1833^ and in 1847 was 
married to a half-breed Osage Indian named August Captain, and it is claimed she was 
placed upon the roll of the Osage Indians by its council on March 5, 1847. Her name 
appears to have remained there until 1874^ when it was dropped for some reason not 
given. August Captain is allep^ed to have died on August 8, 1878, and after about four- 
teen years the contestee mamcd one Luther Appleby, a white man. 

The records of the Department show that this woman, of far more intelli^nce than 
the average Osage. Indian, had by reason of her lifetime spent among the Osages, 
acqiiired an extensive knowledge as to what persons living in the Osage Nation were 
entitled to enrollment and who were simply white intruders; that her evidence durins 
the various investigations held for the purpose of ascertaining those entitled to tri^u. 
enrollment was extremely valuable in deciding the rights of the many appUcants for 
enrollment, and that she did a great deal to prevent the enrollment of persons who 
were not properly entitled. 

It appears also that the name of Mrs. Appleby was submitted to the Osage coimcil for 
consideration on November 28, 1904, and the coimcil voted unanimously against her. 
Her application was then brought to the attention of the Department, whioi felt that 
the tribe owed her a debt of ^tit^.de, and on March 25, 1905, directed that the papers 
be returned to the agent, with the suggestion that the Osage coimcil, in view of the 
many valuable services rendered by Mrs. Appleby, admit her to the rolls to share in the 
quarterly cash annuities during the remainder of her lifetime. The a^nt, acting in 
accordance with the instructions, submitted the matter to the coimcil on Jime 12, 

1905, and fully explained the feeline of the Department; but the coimcil refused to 
consent to the placm^ of the name of Mrs. Apple oy upon the Osage roU. 

The case was considered by the Department, which on August 12, 1905, directed 
that the applicant be enrolled 'Ho share in the quarterly cash annuities of the Osa^ge 
tribe during the remainder of her lifetime, with the imderstanding that such annuities 
or enrollment shall not give her any of the rights and privileges enjoyed by the full 
members of the tribe, or that shall hereafter be enjoyed by such members, nor shall 
give her any back annuities or an allotment of land as an Osage Indian." 

In accordance with this authority the name of Jane Appleby was placed upon the 
annuity roll of the Osage Nation for the purpose of receivmg annuities. 

The act of June 28, 1906 (34 Stat. L., 539), provides, inter alia: 

''That the roll of the Osage tribe of Indians as shown by the records of the United 
States in the office of the United States Indian agent at the Osage Agency, Okla., 
* * * is hereby declared to be the roll of said tribe and to constitute the legal 
membership thereof." 

On October 21, 1907, the Secretary of the Interior approved a recommendation 
from the Indian Office that Jane Appleby be not permitted to have any share in the 
final division of the lands and moneys of the Osage tribe of Indians, but that she be 
permitted, in accordance wil^ the action of the Dep^ment on August 12, 1905, to 
receive annuities from the tribe during the remainder of her lifetime. The reasons 
for the conditional enrollment were to the effect "that under the act of June 28, 

1906, tke roll of the Osage tribe of Indians consisted of those names which were shown 
to be entitled to be thereon by the records of the United States in the office of the 
United States Indian agent at the Osage Agency, Okla., and that departmental 
instructions of August 12, 1905, were a part of such records, and it was shown by them 
tiiat Jane Appleby was erantea permission to share only in the quarterly cash annu- 
ities of the Osa^e tribe during the remainder of her lifetime, with the understanding 
that such annuities or enrollment should not give her any of the rights and privileges 
enjoyed by the full members' of the tribe or that should hereafter be enjoyed Dy 
them, nor should it give her back annuities or an allotment of land as an Osage 
Indian.** 

On November 23, 1907, the Department denied a motion for a review in this case, 
holding that the same contentions substantially were presented in the motion for a 
review that had been theretofore considered at the time of departmental action of 
October 21, 1907, 
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It ifi shown that the Osage council on two occasions refused to enroll Mrs. Appleby 
and that since that time no feivorable action upon her application has been taken. 
The action of the council was overruled by the Department for the reasons cited, so 
&r as to permit her to share in the annuities, but it was clearly not its intention to 
place her on the rolls as a full member of the Osa^ tribe, and as she is not shown by 
the records of the United States in the office of the United States Indian agent at the 
Osage Agency, Okla., to be upon the roll of the Osage tribe of Indians — liSit is, to be 
one entitled to be listed as a full member of the tribe — she is not now entitled to 
enrollment under the act of June 28, 1906. 

The Department considers that to place the name of Jane Appleby, a white woman, 
the widow of a white man, who has oeen for thirty-four years unable to procure rec- 
ognition by the tribe, upon the tribal roll in accordance with the provisions of S. R. 
70 would be to do a grievous wrong to the Osage people. 

MRS. ISABELLA AULD FOR HER FOUR MINOR CHILDREN, ADDIE MAY, ARCHIE WILLIAM, 

HARRY, AND FLORA AULD (NOS. 2 TO 5, INCLUSIVE). 

The Osage Indian agent, to whom this woman applied for the enrollment soujght, 
thoroughly investigated her case and reported January 31, 1907, that, although given 
ample opportunity, she failed to fumisn sufficient evidence legally to estaDiish her 
claim of Osage blood; that she was enrolled and allotted land as a Kaw Indian; that 
she had never affiliated with or been recognized by the Osages as a member of their 
tribe, and that their national council rejected her application. 

The records showed that she was an enrolled member of the Kaw tribe, and was 
allotted 396.40 acres of land on the Kaw Reservation under the act of July 1, 1902 (32 
Stat. L., 636), which limited allotments to enrolled members of the tribe on December 
1, 1901. Her minor children, bom thereafter, did not receive land, and their rights 
of course follow the status of tJieir mother as Kaws. 

As the mother failed legally to establish Osage bUfpd, or that her children had been 
affiliating with and recognized by the Osage tribe, which refused through its council 
to admit them, the Department, on April 16, 1907, denied the application. 

Dr. H. M. Hamblin on March 23, 1908, filed an affidavit to the effect that he per- 
sonally knows the applicant to be a full cousin of Weso Pappan, an eighth-blood Osage. 
Though she has failed to establish Osage descent as inaicated, it seems that she is 
probaoly of mixed Osage and Kb,w Indian blood. 

As tiie mother elected to take her rights with the Kaws and received her pro rata 
share of the tribal funds and lands as an Indian, and as it is shown that her children, 
of probably a small degree of Osage blood, have never been affiliated with or recog- 
nized by tne Osage tribe, I do not see that they have such rights in the tribe as would 
entitle them to share in its communal estate, especially over protest. 

TEARL CALLAHAN (6). 

In 1901 Mrs. Callahan (n6e Mrs. Gussman), a white woman, applied for the enroll- 
ment with the Osages of her child Pearl, bom July 10, 1895, and the case was sub- 
mitted by the Indian Office on May 24, 1901, for the consideration of the Department. 
In submitting the case it was said briefly that the child was clearly shown to be the 
daughter of Sne-^e, a full-blood Osage Indian and an enrolled member of the tribe; 
that the mother, who, when 17 years of age, was seduced by him while her parents 
were absent from home, was a woman of good reputation and desired the enrollment of 
the child for the purpose of properly providing for its rearing and education- that the 
father, who admittea the child to be his, was willing to have it enrolled if eiie would 
give it to him or permit him to raise it, and that the Osage council, which refused to 
sanction its enrollment, did so on the ground of illegitimacy, but said that it would 
Bgree to the enrollment of the child if its mother would let She-she have it or should 
she be willing to live with him as his wife. It was said also that the mother refused to 
do either, and that the facts and equity in the case clearly justified the enrollment of 
the child. 

The Department declined to sanction the enrollment for the reasons "that it would 
not only be against public policy to admit the applicant to enrollment with the Osa^ 
Nation, but also in contravention of the rights of the nation to require it, without its 
consent, in fact, against its protest, to admit the child to communal interest in the 
lands, moneys, and other property of the tribe. 

"Furthermore, the applicant seems to have been born in wedlock several months 
after the marriage and cohabitation of the mother with another than the alleged 
father, with whom there was no pretense of a tribal or other marriage of any sort, nor 
of any other than an unlawful and immoral and clandestine relationship.'- 
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. Qu January 22, 1907, the Department approved an (pinion of the Aflsistant Attorney- 
General of January 9, 1907, who held in eoect that the scope of the provision of section 
1 of the act of June 28, 1906 (34 Stat. L., 539), defining what i^ouid constitute the 
legal n^mbership of the tribe, and directing the enrollment of all children bom to 
Osage parents as therein specified, did not * permit illegitimate children who never 
lived with nor were recognized by nor affiliated with the Osage tribe to participate 
in the division of the communal lands and funds of the tribe/' 

The Department accordingly directed that she be not enrolled. 

A motion for review was Sled February 28, 1907, by Messrs. Kappeler & Merrilat, 
attorneys, and the case was again considered by the Department, with the result that 
on June 24, 1907, the Acting Secretary of the Interior adhered to the kamer action in 
the case for the same reasons as those given in the decision of January 22, 1907, here- 
tofore mentioned. The motion was accordingly dismissed. 

6IMON CLAVIER (NO. 7) AND YIROIL HERRARD (NO. 13). 

The applications of these persons were submitted on March 17, 1904, by R. V. Belt, 
£01 attorney, and were thoroughly investigated by the Osage agent. 

The facts show that the persons named married members of the tribe and were, 
in 1874, enrolled therewith by Agent Gibson at the instigation of the chief of the 
Little Osage band; that the other bands of the Osa^ ol^ected, and when Cyrus Beede 
became agent in 1878, requested that he strike their names from the tribal rolls, which 
was done, though neither agent reported his action to the Department; that Simon 
Clavier after the death of his Osage wife married a member of the Kaw tribe and made 
his home with her among the Kaws; and that the other applicant continued to reside 
on the Osag^ Reservation. It is shown also that the national council on November 28, 
1904, unanimously and emphatically refused to sanction their enrollment with the 
tribe ''on the ground that tne applicants are white men and not entitled to share in 
the tribal benefits of the Osage Indians.'* 

The Department on August 25, 1905, denied the applications and said: "There 
is nothing m the papers as presented which would justify the enrollment of the appli- 
cants after the refusal of the tribe to sanction their admission." 

A review of the case fails to show such equity as would justify the giving, over the 
emphatic protest of the tribe as expressed through its council, of lands and funds 
from the Osage tribal estate to the white men named. 

MRS. MART J. R. CRUMP (NO. 8) AND HER CHILDREN, PAULINE CRUMP (NO. 9) AND 
EDWARD R. CRUMP (nO. 10), AND HER BROTHER, PETER M. REVARD (nO. 30); THE 
STRATTON FAMILY, CONSISTING OP SEVEN PERSONS (nOS. 31 TO 37, INCLUSIVE), 
GHLORA LOVELAND (NO. 22), AND HATTIB AND MAMIE m'CRARY (nOS. 23 AND 24, 

respectively). 

The api>lications of Peter M. Revard and his sister were investigated by the agent 
and submitted to the council, which, on November 28, 1904, unanimoudy rejected 
them. From the history of the family it is shown that their father was Louis Revard, 
who was bom in Missouri in 1828 of a quarter-blood Osage woman and a white man; 
that the family lived near Kansas City, Mo., until about 1858, thence going to Cali- 
fornia where Feter and his sister were bom and reared and were residing at the time 
they asked for Osage tribal rights; and that the father and one daughter came to the 
Osa^e Reservation in 1890 and were admitted to membership by an act of the Osage 
national council which was approved by the Department March 25, 1902. 

On April 4, 1905, the Department denied enrollment to the present applicants, 
who are of about one-sixteenth Osage blood, for the reasons that they "were all bom 
in California among the whites and now live there, and, as far as Indian blood is con- 
cerned, are practically whites and have all their lives exercised the rights of citizens 
of the State of California, and have never in any way whatever been identified with 
the interestis of the Osage Nation, or have shown that it is their intention to cast their 
lot with the Osages." 

In the case of the Stratton family the facts show that in 1904 George J. Stratton 
^plied for the enrollment of himself and three of his children, Theresa, Therma, and 
Jerald Stratton, and of his sister, Mrs. Rosa Loveland (n^e Stratton), for herself and 
her two children, Flora Loveland and Mrs. Mamie McCrary (n^e Loveland), and her 
grandchild, Hattie McCrary. The cases were investigated by the agent and submitted 
to the national council, which unanimously rejected the applications. 

From the facts presented in the case of this family it appears that Gabriel M. Strat- 
ton (the father of George J. Stratton and Mrs. Rosa Loveland) married a half-breed 
Osage woman and left the tribe about 1857, going with her to California, where the 
children named were bora, reared, and married among the whites, and that the appli- 
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cants up to the time of asking for tribal rights were residents of California and had 
never been affiliated or identified with the Osages. 

The Department on March 28, 1905, denied their applications in view of the unani- 
mous opposition of the tribal oouncil to their admission and, *' inasmuch as the present 
applicants have never affiliated with the tribe, are to all intents and purposes white 
persons, members of a white community, and not identified with the interests of the 
tribe, and have since their birth been citizens of the United States/' 

The cases of the Revard and Stratton families were subsequently reopened on a 
motion for review filed by Frank T. Crosthwaite, an attorney of this city, and were 
again investigated by the Indian a^nt and submitted to the Osage council, which 
a^in refused to sanction the admission of the applicants on the ^und that no addi- 
tional evidence had been furnished i^owing that they were entitled to tribal rights. 
The Department on December 3, 1907, adhered to its former adverse action in their 
cases and said: 

''An examination of the record clearly shows that no additional material evidence 
has been furnished in support of the applications of these parties. It is not claimed 
that they ever affiliated with the tribe or were in any way identified with its interests. 
In fact, it seems to be admitted that they will remove to the reservation only in the 
event of favorable action upon their applications. It is now urged in their behalf 
that under laws and decisions they would not forfeit their rights with the tribe by 
living apart therefrom, and that they were prevented from affiliating with the tribe 
and residing on the reservation under section 2134 of the Revised Statutes. ♦ * ♦ 

'*As to the other contention made, the laws and usages of a tribe have always been 
recofi;nized as potent factors in determining membership therein. * * * 

"it was held in said case (William Banks, 26 L. T., 71) that Banks'e tribal relations 
were completely severed so far as his own acts could accomplish that end; that all 
tribal property among the Indians is held as communal property; but under the 
general rule ^veming in the matter of community property one who withdraws from 
the community or association thereby forfeits all his interests in the common property, 
and that Banks gave up all rieht to share in the common property unless reiievea 
from the effect of the general rme by legislation. Reference was then made to certain 
acts of Ooni^ess and it was held, Banks's mother being a member by blood of the tribe 
and recoenized as such at the time of her death, that he was entitled to the benefits 
conveyed by said acts. It is shown that the applicants now under consideration were 
all bom in California, now live there, and have all their lives exercised the rights of 
citizenship in that State. It was further held in the case of Banks, supra, that the 
case of his children presented a different question. Their father had severed his 
tribal relations before their births and hence they can not claim to have been bom 
members of this tribe. Neither is it claimed that any one of them was ever considered 
and recognized as having membership therein. It was therefore held that they were 
not entitled to allotment. The rules laid down in that case are squarely against the 
contentions made herein.'* 

MAUDIE FROWKIER (fRONKIER) AND PANZY FRONKIER (NOS. 11 AND 12, RFSPECTIVELY;, 

AND BLON AND JUSTIN PAPPAN (XOS. 27 AND 28). 

The applications of Mitchell Fronkier and Weso Pappan to have their respective 
children named above enrolled aa Osages were submitted to the ugent and thoroughly 
investigated. The council of the tribe unanimously rejected the applications. 

The facts show that these children are of Kaw and Osage blood; tnat their parents 
have always affiliated with and resided among the Kaws, and tliat they have not 
been considered or recognized as members of the Osage tribe. It is shown also that 
Weso Pappan, of mixed Kaw and Osa^e blood, and his wife and one child were allot- 
ted lands with the Kaws, as were Mitchell Fronkier, of similar Indian blood, and 
&mily, including his children, who were then living at the time the allotments were 
made, and that these persons received their distributive shares of the Kaw tribal 
estate, including allotments of land, and became citizens of the United States under 
the provisions of section 10 of the undated Kaw agreement, ratified by the act of 
Congress approved July 1, 1902. (32 Stat. L., 636.) 

On April 15, 1907, the Secretary of the Interior decided that the applicants, who 
aie of aoout one-sixteenth Osage blood, were not entitled to enrollment, for the rea- 
sons that they were citizens of the United States, having been bom after their parents 
became citizens of the United States under the law mentioned, and that they had 
never affiliated with or been recognized by the Osage tribe as members thereof. 

On August 6. 1907, Judge Joseph F. Cooper, an attorney of this city, filed a motion 
asking that the cases be reopened and that he be given an opportunity to submit a 
brief therein and be heard orally. As no new facts material to the case were intro- 
duced the Department on September 28, 1907, denied his request. 
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With letters of January 15, 16, 20, and 30, 1908, H. M. Hamblin filed, as attorney in 
fact, certain additional affidavits in the above cases; and was advised in response that 
as the applications had been finally passed on by the Secretary of the Interior, in 
accordance with the provisions of the act of June 28, 1906 (34 Stat. L., 539), which 
act also provided that such determination ' -shall be final,'' the cases could not be 
given further consideration. 

The additional evidence hap been examined and is found to be merely cumulative 
of the applicants having Osage and Kaw blood. It in no way affects the status of 
the matter. 

THE HUNT FAMILY, CONSISTING OF SIX PERSONS (NOS. 14 TO 19, INCLUSIVE). 

In 1901 John Thomas Hunt applied for the enrollment with the Osages of himself 
and his ^we minor children — William T., Thomas Jesse, Rhody May, Mary Eliza- 
beth, and Georee Arthur Hunt. The applications were fully investigated by the 
Indian agent, who recommended that these persons be not admitted to membership 
for the reason that their Osage descent was not clearly established. It appears that 
John Thomas Hunt based his claim to Osage descent upon the fact that he is the son of 
Mrs. Elizabeth Hunt, formerly Elizabeth Javine, who is alleged to have been of Osage 
blood, and submitted as evidence in his case the alleged proof introduced by Mrs. 
Marv J. Clem (the daughter of Mrs. Elizabeth Hunt) w'nen she was allowed to remain 
on tne Osage rolls in 1891. It appears also that the names of Mrs. Mary J. Clem and 
family were included by the Osage national council in the list of persons charged 
with being unlawfully upon their tribal rolls; that in the investigation which 
followed in 1896, the Indian Office held that this family had no Osa^e blood and 
had gained admission to the tribal rolls by bribery and fraud. The Assistant 
Attorney-General for this Department, in his opinion of April 6, 1898, upon the 
case, decided that the Osage Nation bearing the burden of proof had failed to prove 
the charge that these persons had no Osage blood, and that the charges of bribery 
and fraud were not conclusively proven. 

On July 23, 1901, the Department gave the case careful consideration and denied 
the application on the ground that John Thomas Hunt, on whom the burden of proof 
rested, failed to established his claimed Osage descent. 

Under the provisions of the act of June 28, 1906, heretofore referred to, the principal 
chief of the Osage Nation prepared a list of persons whose enrollment as Osages was 
challenged by the tribe, and included in the list the names of the Clem family. The 
case was again considered by the Department, with the result that on November 6, 
1907, it held that the evidence taken as a whole was of such character ** that while it 
might be presumed therefrom that fraud was perpetrated in procuring the enrollment 
of these people, yet there is nothing sufficiently clear, direct, and convincing upon 
which to fairly predicate a finding tnat fraud was actually perpetrated.'* 

The enrollment of Mrs. Mary J. Clem was accordingly sustained. 

ANGELINE JAMES (NO. 20) AND NORA JAMES (NO. 21). 

On April 26, 1906, Otwin (Anthony) James applied to have his minor children, 
Angeline, Nora, and Joseph Vivian James, enrolled with the Osages. The agent who 
investigated the case said that all the members of the council, including the old chief 
and the assistant chief, knew the applicants, and "were all of one accord in pronounc- 
ing them Kaws;'' that the father of Otwin James was a mixed-blood Osage and Kaw; 
and that as none of the applicants had ever affiliated with the Osages he, the agent, 
looked "upon the case as one simply of speculation," and agreed with the council in 
refusing to admit them to membership. 

The evidence clearly established the Oeage and Kaw blood of the applicants, and 
established also that the father of Otwin married Margaret Curley, a Pottawatomie 
Indian, who continued to live among and affiliate with the Kaws, with whom he was 
enrolled, and that his children, including Otwin, were enrolled with their mother as 
members of the Pottawatomie tribe and were also carried on the Kaw rolls. 

By a provision in the treaty of 1861 (12 Stat. L., 1192), with the Pottawatomies, as 
modified by the treaties of March 29, 1866 (14 Stat. L., 763), and February 23, 1867 
(15 Stat. L., 533), certain members of the tribe became citizens of the United States 
and received their proportionate shares of the tribal benefits, both lands and moneys. 
Mrs. Curley and her children, including Otwin, received sometime prior to 1876 
allotments of land and proportionate shares of annuities as Pottawatomies, and thereby 
became citizens of the United States. Her children were thereupon dropped from 
the Kaw rolls. 
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In IS^ Otwin and Ms brother applied for reinstatement with the Kaws; and in a 
decision of December 15, 1899, the Secretary of the Interior rejected their applications. 
He said: 

"It appears, therefore, that the Pottawatomie citizens received their distributive 
shares oi all the tribal property, including the value of their lands, and that they 
received in addition allotments with the Kaws, thus obtaining from the United States 
valuable lands gratuitously, which were not a part of the tribal estate, or at least a part 
of the estate that had been acquired by purchase or by the cession of some right or 
thing for a consideration. 

''Those of the present api)licants who received distributive shares of the tribal 
property seem to come within the departmental rule or regulation which requires 
Inaians having eaual rights in more than one tribe to elect the one to and with which 
he or she would belong and draw annuities, * * * and also the unwritten rule 
of the Department which prohibits double allotments to Indians. If admitted to the 
Kaw rolls, they would also be entitled to allotment with that tribe, when their lands 
shall be distributed, as well as to annuities. Having already received gratuitous 
allotments, as from the public domain, they are jjrohibited by the rule alluded to 
from further allotments. And having drawn annuities with the Pattawatomies and 
finally shared in the capitalized value thereof, they are also prohibited under the 
regulations from drawing annuities with another tribe." 

The records show also that in 1891 Otwin James married Rachel Pappan, a Raw, by 
whom he had nine children, six of which were allotted lands on the Kaw Reservation. 
His remaining children were bom after Kaw allotments were closed. 

It was admitted by the applicant and established bv the evidence that he had never 
resided or affiliated with the Osages; and that that tribe had never recognized him nor 
any of his children as members. His application for the enrollment of his minor 
children named was submitted to the Secretary of the Interior who, on April 16, 1907, 
refused to grant the enrollment sought for the reasons: 

"As the parents of Otwin James elected for him, under the terms of article 4 of the 
treaty of February 23, 1867, heretofore mentioned, to take his Indian rights with the 
Pottawatomies, which made him a citizen of the United States under a special pro- 
vision of law, therefore he, at the time of his marriage to a Kaw woman, was a citizen 
Pottawatomie and not a member of the Osage tribe. His children would therefore 
have only such rights as Indians as thev mi^ht inherit through their mother. I am 
accordingly of opinion, considering the facts m the case, that they are not entitled to 
rights in the Osage tribe." 

A motion asking that the case be reopened was made August 6, 1907, by Judge 
Joseph F. Cooper, an attorney at law. As no new facts were adduced the Department 
on September 28, 1907, denied his request. Subsequently certain additional evidence 
was med in the case by Dr. H. M. Hamblin, but was not given consideration, as the 
application had been passed upon finallv by the Department in accordance with the 
provisions of the act of June 28, 1906. This evidence is cumulative to that acted on by 
the Department, and in no way would affect the former adverse decision in the matter. 

BOSA MABB (NO. 25). 

On September 5, 1905, Mrs. J. G. Marr, of Red Rock, Cal., applied for enrollment 
with the tribe, alleging that her mother, Pelijha Shoto, who died in Lassen County, 
Cal , was an Osage Indian. The case was referred to the Osage a^ent, who reported 
that he had investigated the application, but war unable to obtain any information 
from the older members of the tnbe to substantiate her indefinite claim. The appli- 
cant was accordingly so advised, and appears to have made no further effort to estab- 
lish her alleged Osage descent. 

On June 28, 1906, Mrs. Rosa Marr, of Red Rock, Cal., and therefore thought to be 
identical with Mrs. J. 0. Marr, who applied in 1905 for admission to the tribe, asked 
on behalf of herself and an unnamed cnild for a distributive share in the lands belong- 
ing to the members of the Five Civilized Tribes, but failed to say of which tribe she 
claimed to be a descendant. In response she was advised that if she would furnish 
the Department full information her application would be given consideration. Noth- 
ing further seems to have been heard from her. 

As shown, there is no evidence whatever of Rosa Marr's being entitled to share in 
any way in the Osage tribal estate. It consequently would be a gross injustice to the 
tribe should she be enrolled and allowed to participate in Osage lands and funds. 
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OLA mabun (no. 26). 

Mrs. Pearl Armstrong (n^ Garrett) applied in December, 1906, for the enioUment 
of her minor child, Ola Martin. The case was fully investijiiated bv the Indian agent, 
who reported against the enioUment of the child. 

The facts show that the woman Pearl Armstrong was of loose chamcter, associating 
alike with Indians and white men; that the alle^d father of the child was James 
Martin, a full-blood Osaffe, who at the time of its birth was not livinff with Pearl Gar- 
rett and had a l^al wife, and that the tribal council refused to aamit the child to 
membership on the ground of iUcmtimacy. 

The Department on AprQ 15, 1^7, held that the mother had foiled to establish, by 
satisfactory proof, that the child was of Osage blood, and that the fatlier was a membcur 
of the tribe» and denied the application. 

MOSES PLOMONDON (NO. 29). 

In August, 1906, this man applied for enrollment with the tribe. The case ma 
investigated and submitted by the agent to the Osage council, which refused to sanc- 
tion his admisEdon to membership. 

The evidence shows that the applicant is a white man who was illegally enrolled 
with the Osage tribe in 1873 and properly stricken therefrom in 1881 by the Indian 
agent; that no record or evidence of his alleged adoption was ever submitted by him 
or the Indian agent to the Department; and that although he had ample notice to 
procure further evidence in his case he failed to submit any. It is shown also that 
the tribal councU refused to sanction hii enrollment. 

The Department on April 15, 1907, denied his application for the reason that he 
foiled to prove that he had been properly adopted, and in view of the refusal of the 
national council to recognize him as being in any way entitled to share with their 
tribe. 

By the provisions of the act of June 28, 1906, heretofore mentioned, Congress in 
its wisdom provided in effect for the administration or settlement of the Osage tribal 
or communal estate, and specifically directed therein what should constitute the 
membership of the tribe. This law provided for the enrollment of all persons 
properly entitled thereto and for the enrollment of the children of members of the 
tribe bom between January 1, 1906, and July 1, 1907. It provided, also, that the 
Secretary of the Interior should cause a careful revision of the roll to be made to 
the end that any persons not lawfully entitled to be thereon should be stricken 
from the rolls, and directed that the apphcations of all persons for admission to mem- 
bership, pending at the time of its passage, should receive proper investi^tion by 
the Department, and that the determination of the Secretary of the Interior in the 
cases passed on should be final. 

Unaer the authority of the law mentioned all pending applications for enrollment 
and all cases of persons charged by the tribe with being unlawfully enrolled were 
most thoroughly investigated by direction of the Department, and I believe that 
the name of every person properly entitled to share in the tribal estate has been added 
to the Osage rolls. As is well known, the tribe purchased the lands of the present 
Osage Reservation, and, as shown, have emphatically refused to sanction the admis- 
sion of any of the applicants named in the resolution. 

I believe that it would be wrong to place any of the persons named on the rolls 
of the Osage tribe, and thereby permit them, as Indians, to share in lands and funds 
to which they are clearly not entitled. I therefore earnestly recommend that the 
joint resolution be not adopted. 

Very respectfully, James Rudolph Garfield, 

Secretary, 



Department of the Interior, 

Washington, April 7, 1908. 
Hon. Charles Curtis, 

United States Senate. 

Sir: Agreeably to your request of the 4th instant, the following supplemental report 
on Senate resolution No. 70, pertaining to the enrollment of certain persons with the 
Osase tribe of Indians, is maae for the information of the committee: 

Tne cases referred to are those of Mrs. Josephine Thompson, who applied for the 
enrollment of her minor son, Floyd Thompson, and of her adult son, Charles Thomp- 
son, for his minor children, Grace and Thelma Thompson, and are numbered in the 
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previous reT>ort, dated March 31, 1908, as 35, 36, and 37, under the head of the ' ' Stratton 
family." 

The cases of these applicants were investigated with those of the James family, and 
the aeent, reporting on the case Janusuy 31, 1907, said that the evidence clearly estab- 
lished the claim ofOsage blood, it being shown that Mrs. Josephine Thompson was a 
sister of Otwin (Anthony) James, who was of mixed Osage and Kaw blood, and that 
(he Osage national council rejected their applications January 28, 1907. He said 
alsp that none of the applicants had ever affiliated or shown a disposition to affiliate 
with the Osages, and that he agreed with the council in rejecting tnem. 

The applications of these persons were given careful consideration by the Depart- 
ment, witn the result that on April 15, 1907, they were denied, for the reason that the 
status of the minor children named followed that of their parents as members of the 
Kaw tribe, and not as Osages, with whom they had never affiliated or been associated, 
and that the council of me latter tribe haa refused to suiction their admission to 
membership. 

A motion asking that the case be reopened was made August 6, 1907, by Judge 
Joseph F. Cooper, an attorney at law. As no new facts were adduced the Depart- 
ment, on September 28, 1907, denied his request. Subsequently certain additional 
evidence was filed in the case by Dr. H. M. Hamblin, but was not given consideration, 
as the applications had been passed on finally by the Department in accordance 
with the provisions of the act of June 28, 1906. (34 Stat. L., 539.) This evidence is 
cumulative to that acted on by the Department, and in no way would affect the former 
adverse decision in the matter. 

The evidence before the Department shows that Mrs. Josephine Thompson and 
her seven children and her son Charles and one of his children are enrolled as Kaws 
and were allotted lands as such, and that their minor children, for whom they now 
ask Osage rights, were bom after the lands of the Kaws were all allotted. It shows 
also that these families have been reared and still reside among the Kaws and have 
never affiliated with the Osages or been recognized by the members of that tribe as 
members thereof. Such rights as they might have as Indians would the]^efore 
attach to them as members of the Kaw toibe and not as Osages. 

I am of opinion that these persons are not properly entitled to share in the tnbal 
estate of the Osages. 

Very respectfully, Jbssb E. Wilson, 

A$s%stant Secretary, 



Oklahoma Citt, April 17, 1908, 
Hon. BoBEBT L. Owen, 

Washingtonj D, C, 

My Dear Senator: I have been informed within the last few days that upon 
Thursday of next week a hearine on the enrollment bill will be had before the Sens^te 
Committee on Indian Affairs. Ihad hoped that I would be able to start for Washington 
on Saturday of this week, in order to have some time to confer with you on this matter 
before submitting yoiur report to the full conunittee, but I am tied up in the United 
States court here m the trial of some important cases, and it may be I will be prevented 
trom going to Washington at all. 

The particular cases in which I am interested in the bill, as I have stated to you 
before, are those which are known as the Stratton and Revard people. The Stzatton 
people are of the same stock of people as the Browns. You have been very well 
acquainted in the past with Osage Brown and his family. Stratton and his sister, 
Mrs. Marr, who are seeking to be enrolled, are brother and sister of Mrs. Brown, and 
this family are closely related to Augustus Captain, whom you probably remember 
as "Ogees" Captain. 

The evidence in the case is very plain on that proposition, and we have submitted 
a list of the names of those persons who are on the roil whose rights are identical with 
those of the applicants for enrollment. 

The Eevards, which consist of Peter M. Revard and his sister, Mis. Crump, and her 
children, belong to what is known as the Revard family, which is one of me largest 
families in the tribe, there being in the neighborhood of one himdred and fifty people 
on the Osage roll belonging to this family. The faHier of these applicants at the time 
of his death was a member of the Osaee mbe, residing in the reservation, was enrolled 
with the tribe, and drew annuities tne same as any other member. A sister of the 
applicants is now on the roll, and is bein^ allotted hmds with the Osage tribe of 
Indians. This same statement can be made with reference to the Stratton &mily, 
as a sister of Stratton and Mrs. liarr is now on the roll and receiving sJlotments, as is 
also her children. 
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The other applicants that I am interested in in this bill are Mrs. Appleby, Mr. 
Herard, and Mr. Plomondon, all of whom were formerly adopted by the Osage tribe 
of Indians, and who were without any authority from the Department stricken from 
the rolls by order of an Indian a^nt known as Cyrus Beatty. 

These people have spent their lives with the Osages, and, in addition to that, Mr. 
Plomondon is a mixed-olood Indian of another tribe, and we feel that they ought to be 
entitled at this time to share in the division of the tribal property. Mrs. Appleby was, 
previous to the passage of the allotment bill, reenroUed by order of the Department, 
and the agent was directed to pay her annuity the same as any other memoer of the 
tribe, though it appears that the Department did not intend at that time she should 
participate in tiie sdlotments and funds of the tribe. 

In the case of Pearl Callahan, who is seeking enrollment, the evidence is undis- 
puted that she is a half-blood Osage Indian of illegitimate birth, and we think her 
enrollment was really directed by the allotment bill, but the Department, exercising 
the arbitrary power which is lodged in it, refused her enrollment. Her enrollment, 
and the enrollment of the Stratton and Revard families, were denied solely on the 
ground that they had not previously affiliated with the Osage tribe; and if you will 
refer to the statements heretofore filed with you, you will finathat Congress heretofore 
has fully legislated so as to protect Indians who seek to adopt the habits and ways of 
civilization, and when they do so are to be protected in their tribal rights, the purpose 
of the law being to encourage them in giving up their tribal habits and ways ana adopt- 
ing the habits and ways of the white man witnout imposing any penalty for so doing. 

if I should not be able to go on to Washington, Maj. L. J. Miles, who is associated 
with me in these matters, is in full possession of all the fActa and circumstances in the 
case, and, having served as Indian agent for the Osages for a period of twelve years, 
has a great personal knowledge as to the riehts of these applicants, and you can thor- 
ouehly rely upon representations he will make to you. 

I write you this rather lengthy letter for the reason that I may not be able to talk 
with you before the matter is disposed of by the committee, and I do not want any 
delay in the matter, as this le|;islation must come out this session of Congress in order 
to protect these people in their rights, for before another session of Congress could act 
on the matter the lands and funds would probably be segregated and placed to the 
individual credit of the members of the tribe. 

Trusting that the showing I have made is satis&ctory to yourself and to the com- 
mittee, and hoping I may be able to serve you in the future, i am, 
Very truly, yours, 

T. J. Leaht. 



Depabtment of the Interiob, 

WashingUmy April 21, 1908. 
Hon. Moses E. Clafp, 

United States Senate, Washington, D. C 

Sir: Permit me to acknowledge the receipt of your letter of the 8th instant, in 
which you refer to departmental letter of March 31, reporting on Senate joint resolu- 
tion No. 70 for the enrollment of 37 persons with the Osage tribe, and ask certain 
specific questions in relation thereto. 

In answer you are advised, seriatim, as follows: 

"1. Which, if any, of the peisons named in the resolution appear from the records 
filed with their applications for enrollment to have any near relatives claiming the 
satne ancestor now on the Osage roll?'' 

Pearl Callahan (No. 6) ia the illegitimate daughter of She-she, a fuU-blood Osage 
and a member of the tribe. 

Mary J. R. Crump and her children, Pauline and Edward R. Crump (Nos. 8 to 10, 
inclusive) and her brother, Peter M. Revard (No. 30). Mrs. Crump and her brother 
have a sister, Mrs. Jane Raridon, enrolled witn the tribe. 

John Thompson Hunt, for himself and children (Nos. 14 to 19, inclusive). The 
applicant had a sister, Mrs. Mary J. Clem, who was enrolled with the tribe until her 
death. Her children are now enrolled. 

The Stratton family, including Mrs. Rosa Man* (formerly Loveland), who is alleged 
to be a sister of G. J. Stratton, but is not so shown by the records of the Department 
(Nos. 22 to 25 and Nos. 31 to 34, inclusive). These adiHts, G. J. Stratton and Mrs. Rosa 
Loveland, have a sister, Mrs. Julia Ann Stevens (now Mrs. Hackleman), enrolled 
with the tribe. 

Ola Martin ^No. 26) is the illegitimate child of a white woman, Pearl Armstrong. 
It is alleged tnat her father was James Martin, a full-blood Osage, who is enroll^ 
with the tribe, but the evidence is not conclusive. 
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^'2. Has the Department exercised the right of enrolling persons as members of the 
Osage tribe without the action of the Osage council or in any case where the Osage 
council has denied such enrollment to the applicants? " 

It has been the practice of the Department to submit all applications for enrollment 
to the Osage tribal council, and it is believed that no enrollments have been made 
by the Department without prior action of the council thereon. 

There have been a few cases where the Department has, for reasons which clearly 
justified such action, directed the enrollment of an applicant over the protest of the 
tribal council. 

''3. Please state if it appears from the records in the application of the persons 
named in the resolution wn^ther any of them have ever affiliated with or been enrolled 
as members of any other tribe of Indians." 

The mother of the Auld children (Nos. 2 to 5, inclusive) is enrolled with the Eaws, 
and the children are residing with her among that tribe. 

Simon Clavier (No. 7) married a member of the Kaw tribe and affiliated with it. 

The children of Mitchell Fronkier (Nos. 11 and 12), who is enroUed and affiliating 
with the Raws, reside with him among that tribe. 

The father of Angelina and Nora James (Nos. 20 and 21} is enrolled with the Kaws 
and also with the rottawatomies. His children reside with him and not among the 
Osages. 

T&e Pappan children (Nos. 27 and 28) are residing with their father, who is enrolled 
and affiliatmg with the Kaws. 

The Thompson children (Nos. 35 to 37, inclusive) are residing with their parents, 
who are enrolled and affiliating with the Kaws. 

"4. Please state whether any considerable number of persons have been added to 
the Osage roll by application to the Department, and, if so, have such persons been 
accorded full O^e rights as if they had continuously resided on the Oe»ge Reserva- 
tion? " 

All applications for enrollment are submitted to the Department, but as a con- 
dition precedent to their consideration they are referred for investigation to the 
Indian agent, and by him submitted to the Osage tribal council. When their enroll- 
ment is authorized the applicants are granted full tribal ri^ts. The case of Mrs. 
Jane Appleby is an exception as she was enrolled b^ the Department over the protest 
of the national council for tribal annuities only during the remainder of her life. 

^* 5. Please state whether the record in the application of anv of the persons nam^d in 
said 'resolution claiming enrollment by adoption eiiows whether they were adopted as 
members of the Osage Nation by the council of the said nation." 

Jane Appleby (No. 1) was adopted by a council of the chiefs on March 5, 1847, and 
remained on the rolls until 1874, when her name was dropped by the agent for some 
reason unknown; but neither the action of the cou ncil nor tluit of tne agent in the mat- 
ter was submitted to the Department for approval or disapproval. In 1894 the matter 
of her admission to the trioe was again submitted to the national council, which 
unanimously voted against her being enrolled. 

Simon Clavier (No. 7) and Yiigil Herrard (No. 13) were adopted by a tribal council 
in 1874 and were enrolled by the agent, but their names were dropped in 1878 by 
Agent Beede at the request of the tribal council. Their cases were not reported to 
the Department. 

Moses Plomondon (No. 29) was adopted by the council and enrolled in 1873 and 
stricken from the rolls in 1878 by Agent Beede, and the action taken was not reported 
to the Department. His name was taken from the rolls by the agent at the request 
of the national council. 

f'6. Please i^tate what evidence was submitted Showing that the persons referred 
to .'in inquiry numbered 5, or any of them, were enrolled as members of said nation 
at the request and by the action of the Osage national council.'' 

Jane Appleby (No. 1). In the record of tne testimony taken by the Osage allotting 
commission June 15, 1907, at the Osage Agency, this woman said in effect that — 

^'She was married to a half-breed Osage in 1847 and was adopted by a council of 
chiefs and headmen on March 15, 1847, and was taken off in 1874 by Agent Beede 
at the same time that several white people were dropped from the rolls, and that at 
the time of her adoption the 'chiefs got together themselves*,' as Uiey 'did not have 
•^wmcilmen like they do now.' " 

Simon Clavier (No. 7^. This man in an affidavit dated October 30, 1902, says in 
eitect that he was callea to the Osage Reservation to meet the general council of the 
jMition in 1874 and was then and there adopted as a member of the tribe, by reason of 
his marriage to an Osage woman, and was told that he was entitled to all the rights 
and privileges of an Indian; that he was told also by Isaac T. Gibson, the agent,' 
that he had oeen so adopted; that he was paid bia annuities the same as other members 
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of the tribe until 1878 when his name was dropped from the tribal rolls by Cyni9 
Beede, and that at the time his name was so stricKen from the rolls there was no action 
of the council in the matter. ' 

Virgil Herrard (No. 13). In an unsworn statement made.Jime 2, 1906, this man says 
in effect that he was formally adopted by a general council of the Osage tribe in 1874 , 
and the tribe never took any action undoing his adoption; that at the time he was 
admitted to membership, as indicated, he was married to an Osage woman and was 
requested by the coimcil to come to the reservation and become one of them; and that 
in compliance with their request he settled on the Osage Reservation and has evei 
since nu^le it his home. 

Moses Plomondon (No. 29). In a sworn statement dated June 18, 1906, this man averts 
in effect that he was married in 1868 by a Catholic priest to Clementine Denoya, who 
is of Osage blood; that he was then living in the State of Washinglon, but removed 
with her to the Osage Reservation in 1873; that shortly tiiereafter tne tribe speaking 
through its national council adopted him as a member, of which a record la on file at 
the Osage Agency, and that he nas continuously resided among the tribes ever since 
his adoption. 

BVmBNCB IN THB CABB8 OF MRS. APFLEBT, 8IMON CLAVIER, VIRGIL HERRARD, AND 

MOSES PLOMONDON. 

Affidavit made July 16, 1900, by Isaac T. Gibson, who was a^nt at the Osage Agency 
from October 18, 1869, until February, 1876, to the effect that m 1876, when the Super- 
intendent of Indian Affairs was visiting the agency the council speaking for the Osage 
Nation made a report to the Superintendent adopting all the white men that had 
married mixed-blood Osages; that the adoption was not made at the request of the 
white men, or by anv corrupt means used, but was gratuitous on the part of the council; 
that among those adopted ne remembers the names of Simon 01 vier, Virgil Herrard, 
and James Simpson, and that there were others adopted whose names he can not now 
recall. 

Affidavit made November 24, 1906, by L. J. Miles, who says that he was in charge 
of the Osage A^ncy from July, 1878, until September, 1885, and again in charge from 
May, 1889, until Jmy, 1893; tnat when he first became aeent he found that a number 
of white persons who had been enrolled in the tribe had been dropped; that among 
those so stricken from the rolls were Simon Clavier, Virgil Herrard, and Moses Plo- 
mondon, and that in 1883 or 1884 the Indians through their council asked that most 
of these^rsons be enrolled and given rights as members of the tribe. 

An affidavit dated June 21, 1906, by Mrs. Martha Dunham, who says that Moses 
Plomondon, who was of some Cree Indian blood, married her daughter; that he came 
to the Osage Reservation shortly after 1873, and was then adopted by the same council 
which adopted Simon Clavier and Virgil Herrard, and that these persons drentr annui- 
ties with the tribe until their names were stricken firom its rolls, but she does not know 
why they were dropped. 

An afiadavit dated June 21, 1906, from John Florer, who says in effect that he went 
to the Osage Reservation in 1872 and was there in 1874 when the council of the tribe 
passed on the adoption of Simon Clavier, Virgil Herrard, Moses Plomondon, and 
others; that the council was composed of chiefs and headmen of the nation and was a 
representative one; that he was personally acauainted with the persons named, and 
knows that they were regularly adopted and nave allied themselves with the tribe 
ever since. 

A report dated December 5, 1904, from Frank Frantz, Osage agent, who says that 
Simon Clavier and Virgil Herrard were recognized by the Osa^e tribe and enrolled 
with them; that they have a moral right to ask that tney be remstated in the rights 
and benefits from which they were deprived when t^eir names were dropped trom 
the rolls in 1878, and that the matter of their reinstatement was brought before the 
tribal council on November 28, 1904, which unanimoudy refused to admit them. 

A certified copy of an excerpt from the record of a meeting held October 2, 1874, 
of the committee on Osage citizenship appointed by the national council showing the 
adoption of Simon Clavier, Virgil Herrara, and Moses Plomondon to tribal membership. 

Letter dated August 15,' 1905, from Cyrus Beede, United States Indian inspector, 
which reads as follows: 

''In reply I have the honor to state that, according to my remembrance, somewhat 
dimmed oy age (twenty-seven years, according to their statement]), at the time of my 
advent to the agency m 1876 I found the rolls stuffed full, running over, dead men 
retained and white men added, and I commenced the work of reduction; and , if memory 
serves me correctly, somewhere about the year 1877 or 1878, probably the latter year, 
an inspector was sent to the agency and I was directed to make the payment in his 
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presence, which at that time amounted to some $32,000. The inspector above 
referred to assisted in revising the roll and also a delej^tion from the business com- 
mittee representisd the Osage council and nation, and, if memory serves me correctly, 
no changes were made in the roll without the approval of this business committee; and 
it seems to me now that the said inspector witnessed the payment, which, in my 
iudgment, was the first approximately correct roll made out at the Osage Agency, and 
I am quite positive was the first executed on the present blank form; and I can not 
recommend the reinstatement of the applicants, who have apparently remained sat- 
isfied off the roll for twenty-seven years, and were, in my opinion, legitimately dropped 
therefrom." 

''7. Please state if the names of any Indians of Osage blood have been dropped from 
the Osage roll by action of the Department because such person or persons did not 
affiliate with the tribe or reside on tne Osage Reservation." 

The records of the Department do not show any case where an enrolled member of 
the Osage tribe has been dropped and denied membership therein for Uie reasons 
given. 

*'8. Please state, if practicable, if the names of any persons have been placed upon 
the Osage roll who were not on tne reservation at the time the names were so placed 
upon the roll, and who have not at any time lived on the reservation." . 

The Department, on October 23, 1890, granted authority for the enrollment with 
the tribe of Coaina Mongrain, a sister of charity, living away from the Osape Reserva- 
tion, who refused to return thereto and to whose admission the coimcil objected. 
It was shown that the applicant was of Osage blood and that her brother ana sister 
were enrolled and affiliating with the tribe at the time. 

There may have been a few cases wherein applicants of clearly proven Osage blood 
not residing on the reservation have been enrolled by departmental authority where 
the evidence showed that it was their intention to go on the reservation and make it 
their home. 

It is added for the information of the committee that the Commissioner of Indian 
Affairs has caused as thorough a search to be made of the records in his office as the 
time available would admit of, and believes that the foregoing answers cover fully 
the points involved. 

Very respectfully, Jbssb E. Wilson, 

Assistant Secretary. 

Statement in support of the claim of John Thomas Hunt and his five minor ckddren to he 

enrolled as members of the Osage tribe of Indians, 

Thepapers on file in the Indian Office in his application for enrollment show that 
John Thomas Himt for himself and five minor chil<iren applied for enrollment as a mem- 
ber of the Osage tribe of Indians. He established the fact that he was a half brother of 
Mary J. Clem, both being children of Mrs. Elizabeth Himt, who was the daughter of 
Susan Larine, who was mentioned by name in the Osage treaty of 1825, and given 
an allotment under said treaty as a member of the Osage tribe. 

Said Hunt made application for the enrollment of himself and his minor children, 
basins' his claim upon the fact that he was a half brother of Mary J. Clem, they being 
both descended through the same mother from the said Susan Larine. 

In the letter from the Commissioner of Indian Affairs to the Secretary of the Interior, 
dated July 19, 1901, in quoting from the report of the Indian agent in charge of the 
Osage Agency, on the claim of Mr. Hunt, it is stated : 

"That he (the agent) feels confident that Mrs. Elizabeth Hunt, who died about 1861, 
was his mother as well as the mother of Mary Clem; that John Thomas Hunt was bom in 
Missouri about 1856, and after his mother's death lived with his half-sister, Mary 
Clem." Mr. Hunt has lived on the Osage Reservation for many years. 

His claim to enrollment was denied by the Secretary upon the ground that although 
Mary J. Clem had been enrolled by act of the Osage council, that subsequent to such 
enrollment by the council it had been claimed that the said Mary J. Clem was without 
Osage blood. For that reason alone enrollment was denied to uie said Himt and his 
minor children. 

A commission, consisting of Houston and Scott, was appointed by the Secretary of 
the Interior to investigate and report upon the contested cases upon the Osage annuity 
roll, and their report was submitted to the Secretary, who submitted it to Jud^eVan 
Devanter, Assistant Attorney-General for the Interior Department, who reviewed, 
with others, the case of Mrs. Mary J. Clem. The Attorney-General In the Clem case 
sayi: 

'' It is quite clear that the Osage Nation failed to prove the chaige that these parties 
have no Osage blood. * * * Considering the whole case, I can not come to any 

S. Doc. 744, 00-2 2 
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other conclusion than that the Osage Nation has foiled to sustain their charge that 
Mrs. Clem is not an Osage by blood. (See Opinion of AssiBtant Attorney-General of 
April 6, 1898) on Osage contested cases.) 

In reviewing the Clem case, the Assistant Attorney-General makes the following 
statement: 

'^ Jane Appleby swore that she had known Susas Larine, and that she never claimed 
to be Osaj3;e; that she never heard of her claiming it; that is was generally known that 
the 'Pemer crowd and the Clems amongst them' were not Osa^es. This was all the 
testimony before the commissioners on the part of the Osage Nation to sustain the 
chaige that the Clem familywas not of Osage blood, with the exception of the testi- 
mony of Peter J. Kisling. The testimon^^ of Kisling was taken by the commissionerB 
in executive or secret session, Kisling stating that 'sometimes when there is an uproar' 
he got embarrassed and forgot. Subsequently the counsel for Mrs. Clem and mmily 
asked the commissioners for a copy of Kisling's testimony. The commissioners 
declined to produce the testimony without the consent of Kisling, which he refused. 
The counsel for Mrs. Clem and family were consequently denied the right of cross- 
examination. It is not necessary to comment upon this extraordinary action on the 
part of the commissioners. Testimony taken under such circumstances surely is not 
entitled to credence, and with this remark I dismiss it from further consideration." 
(Opinioi:\of Assistant Attorney-General April 6, 1898, Osage contested cases, p. 13.) 

In the Clem case it was decided that fhe burden rested upon the Osage coimcil to 
establish the want of Osage blood, but in the case of her brother, Mr. Euint, and his 
minor children, the Department held that the burden was upon him to establish his 
Osage blood, and that is the reason for the different opinions in the two cases involving 
members of the same family. Subsequent, however, to the decision in the Hunt 
case five additional witnesses have testified in the case of Mary J. Clem, all of whom 
testified that Susan Larine, the acknowledged ancestor of both Mrs. Clem and Mr. 
Himt, was in fact an Osage Indian by blood and was known and recognized as such 
by the people who knew her, and after a second investigation of the case of Mrs. Clem, 
the Department has again and finally decided that she was an Osage Indian by blood, 
and Mrs. Clem being now deceased, they have placed the names of her descendants 
upon tiie Osage roll as finally made up. This additional testimony is amply suffi- 
cient to establish the claim of Mr. Hunt to enrollment as an Osage Indian by blood. 

The testimony of the five witnesses referred to was taken before the present Osage 
allotting commission in April, 1907, and can be foimd in their report of the Clem 
case now on file in the Indian Office. 

Mr. Himt made regular application for enrollment for himself and five children, 
and on July 23, 1901, the Secretary of the Interior denied him enrollment. His 
attorney on February 20, 1903, ffied a motion for a review of the Secretary's decision, 
and on April 23, 1903, the Commissioner of Indian Affairs notified the attorney of 
lf&. Himt that the Secretary had instructed him to notify the attorney to submit 
new and additional evidence in the case, together with the names of the witnesses 
and statement of their testimony. On February 20, 1903, the attorney wrote the 
Indian Commissioner that he desired to take testimony before the Osage agent if 
acceptable to the Commissioner, and if not, he requested the Commissioner to suggest 
a plsm for ta^ng the testimony, and there the matter stands. 



Facts in cases of Virgile Herard and Simon Clavier, adopted members of the Osage tribe 

of Indians, 

ViROiLE Herard. — Virgile Herard, white man, married Euphrasis Lasarge, Osage 
Indian woman, recognized member of Osage tribe, October 10, 1864, at Wyandotte, 
Eans. 

Simon Clavier. — Simon Clavier, white man, married Mrs. Matilda Soldani, widow, 
member of Osage tribe of Indians, at Kansas City, in 1871. 

The further facts as to these two parties are substantially the same as to each, and 
they will be stated here for both: 

These two white men had lived with the tribe in Kansas long before the tribe 
became possessed of its large tribal funds. They had been instrumental in aiding 
Uie Indians by showing them how to follow the ways of civilization, building civilizing 
appliances for them, etc. 

After removal of Osages from Kansas to the Indian Territory the council of the tribe 
required all white men married to members of the tribe to show that their wives were 
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members of the tribe and that the parties were married. Herard and Clavier, at 
same time 29 others, made proof required. Report was made thereon by the '' Citizen- 
ship committee of the council '' and a number were adopted and others rejected. 
Herai;^ and Clavier were adopted at that time, October 10, 1874, and on authority of 
the council their names were enrolled by Agent Isaac T. Gibson, and they entered 
ui>on enjoyment of their rights as members of the tribe, and were recognized as such 
members imtil 1878, when Agent Beede, who had succeeded Gibson, removed their 
names from the roll because, being white men, he held that they had no right to share 
in the estate of the Osage Indians. 

At that time Herard and Clavier were not able to produce the record of the council 
admitting them to membership in the tribe. They continued to reside with the 
Indians, and there they have lived ever since. , 

In 1902 the record of the Osage council showing the adoption of these men was 
found on the files of the Osage Agency, and with that record as proof of their member- 
ship in the tribe they made application for enrollment. Their applications were sent 
to the then agent, Hon. Frank Frantz, subsequently governor of Oklahoma Territory, 
who reported thereon, having before him affidavits of two members of the tribe who 
were present at the council when the applicants were adopted, to wit: Cyprian Tyrien 
and Joseph Revard, the former 62 ana the latter 70 years of ap;e in 1900, when they 
made their affidavits that of their own personal knowledge said Herard and Clavier 
were in 1874 adopted as members of the Osage tribe of Indians with equal rights with 
all other Osages. He also had before him the affidavit of Isaac T. Gibson, the United 
States Indian agent at the time, now living in Salem, Henry County, Iowa, to the 
same effect, and that he placed their names on the annuity roll by authority of the 
Osage coimcil; that at a subsequent payment of annuity money the question arose as 
to whether payments should be made to said ado{)ted white men, and the chiefs told 
the superintendent who was making the payment if he did not want to pay these their 
white brethren he might take his money back to Washington with him; that the 
adoption was not at request of the white men, but the gratuitous action of the council. 

Tliere are also affidavits by Martha Dimham, member of tribe, 75 years of a^e in 
1906, and John N. Florer, l)oth testifying to personal knowledge of th^ adoption of 
Herard and Clavier by the Osage council m 1874. 

Ex- Agent L. J. Miles, who served as United States Indian agent, Osage Agency, 
from 1878 to 1885 and from 1889 to 1893, states that he examined the annuity 
pay rolls at the agency and foimd the names of Herard and Clavier had been enrolled 
and paid thereon, as claimed; that during his charge of the agency there was consid- 
erable dissatisfaction in regard to the way a large number of names had been dropped 
from the roll some time previous; that it was done in a summary manner and with- 
out cause; that thereby some families had been divided; that the council asked for 
the restoration of some of those names, and it was done. All of the witnesses testifv 
to the regularity of the council proceedings whereby Herard and Clavier were adopted, 
and the testimony shows that there never was any question of fraud even hinted at 
in the matter of their adoption. 

Before making his report to the Indian Office on the applications, Agent Frantz 
in 1904 submitted the matter to the persons then acting as council for the Osage 
tribe. In his report he states: 

^* The majority of the members of this council are familiar with the circumstances 
connected with these applications and know that the applicants were at one time 
enrolled with the Osages and participated with them in their rights and benefits. 
They also know that these men are white men and do not make claim to any Indian 
blood, consequently are emphatic in their denial of the applicants' requests to be 
enrolled with them and participate in their rights. 

''As I have stated in connection with other cases, the present council, composed of 
seven full-blood and one mixed-blood Indian, will not look with favor on any appli- 
cation presented for enrollment, no matter how strong the proof of the right might be 
established. I can not see that any further proof is necessary to enable the Depart- 
ment to take final action in the premises, as the fact that these people were at one 
time enrolled with the Osages is self-evident. The records show it and the Indians 
do not deny it. These men, it is understood, joined their interests with the Osage 
Indians at a time when the tribe was not a rich one and they were invited to come and 
live with them. They did live here, and their presence was for good. Their work 
among these Indians was such as tended toward the upbuilding instead of the down- 
pulling of the race. They were recognized by the tribe and enrolled with them, 
nence certainly have a moral ri^ht to ask that they be reinstated to the rights and 
benefits of which thev were deprived by the action of an agent in chaise of the Osage 
Indians, as is set fortn in their applications. 
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'^ The facts as they are are submitted to the Department, where the legal claims of these 
persons by reason of having been adopted can, without a question, be decided in 
accordance with the laws and precedents in similar cases, and I have to respectfully 
request that such action be taken as will insure to the applicants that to which they 
are justly entitled by reason of having once been adopted by these people, and not 
by reason of any right coming to them by birth." (December 3, 1904.) 

September 7, 1905, the Secretary of the Interior, Hon. E. A. Hitchcock, refused to 
authorize the enrollment of the applicants because of refusal of the persons acting 
as Osa^e council in 1904 to favor the enrollment of them, and because of lapse of 
time smce they were deprived of rights as members of the tribe. 

The applicants showed that they had never theretofore been able to discover the 
record of the council proceedings wherebjr they were adopted in 1874. Agent Frantz 
furnished a certified copy of said council proceedings, found upon the files of his 
office, and whereon was the following: 

"Simon Clavier, adopted." "Virgile Herard, adopted by marriage." 

Other persons adopted by the same coimcil proceedings, oeing white men married 
to Osage women, who were removed from the rolls, or permitted to remain thereon, 
are now recqgnized members of the tribe, as follows: The heirs of Frank Labardie; 
Mrs. Nancy Rogers, wife of John Ro^rs; Lewis Rogers; Susan Pappan, wife of John 
Pappan* John F. Palmer; John Toogiver; the Perry family, numbering quite a num- 
ber, and others. 

C. W. Belt, 
Attorney of Record for Herard and Clavier, 



Statement for the complete enrollment of Jane Appleby as a member of the Osage tribe of 

Indians, 

The records on file in the Department in her application for enrollment and with the 
evidence taken in the investigations of the rolls of the Osage tribe of Indians made in 
1907 support the fact that Jane Appleby, whose maiden name was Jane Moore, went 
to the Osage Nation, or rather was taken there by her father, when she was 4 years of 
age. That she was married to Augustus Captam, a member of the Oss^e tribe of 
Indians, about the year 1844; that me has lived with the Indians continuously from 
the time that she first went with them until the present time, now residing in Tulsa, 
Okla., just across the line from the Osage Reservation; that she was adopted by the 
chiefs of the Osage Nation and placed upon the rolls at the time that she was married; 
that she was given all the rights and privileges as a member of said tribe from the time 
that she was adopted until 1878, when she was dropped from the rolls without any 
investigation or without any reason assigned for the same; that she was placed upon 
the rolls again about the year 1905, and her name appeared on the rolls on January 
1, 1906, when the law took effect allotting the lands and the moneys of the Osage tribe 
of Indians, but there was a provision, however, that her enrollment was not a complete 
enrollment, having been designated that it was for annuities only. The law authoriz- 
ing the allotting of the lands and division of the moneys of the Osage tribe of Indians 
specifically states that they shall be divided equally among tiiose whose names were 
on the roll on January 1, 1906, unless dropped tnerefrom by fraud. No fraud has ever 
been claimed or even hihted at in the enrollment of Jane Appleby, and she feels that 
having lived with the Osage people nearly all her life, having married a member of the 
Osage tribe of Indians, and having raised a large family that have been known and 
recognized as members of the tribe, and having been adopted by the tribis, and partici- 
pating with them for more than forty years, she is entitled to be fully enrolled and to 
receive the benefits as other members of the tribe. 

Respectfully submitted. 



Statement in support of the application of Pearl Callahan for enrollment as a member of 

the Osage tribe of Indians. 

The records filed in the Department with the application of Amanda Callahan, 
now Amanda Gussman (she having since the filing oi the application married a Mr. 
Gussman^, support the fact that Pearl Callahan is the daughter of Amanda Gussman 
and a full-blooa Osage Indian by the name of Sheshe. That it was a case of seduction; 
that after the birth of the child she went to Kansas City, Mo., and there worked for 
six years (to support herself and her aged mother and her child) in a shirt factory. 
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That she has home a good reputation; that the Indian Sheshe fullv acknowledged 
the child as his own, and has offered to take the child and keep it if she would give it 
up to him. That the application for enrollment was pendine prior to the passage of 
the bill for the allotting of the Osaee Indians in June, 1906: that her application was 
recommended by Indian ^nts William J. Pollock, and O. Micher and Millard, 
approved by the Indian Office, and her enrollment finally denied, almost wholly on 
the ground that she had not affiliated with the tribe. 

The act providing for the allotment of the land and the moneys of the Osage tribe 
of Indians m the provision for making the final roll provides as follows: 

''That all children not now on the roll but bom to persons whose names were on 
the roll on January 1, 1906, shall be enrolled. '^ 

Sheshe, the father of this child, as he acknowledges himself to be, is a full-blood 
Indian and his name has been borne on the Osage roll from his birth. It is evident 
from the above relation that Pearl Callahan is clearly entitled to enrollment as asked. 

Respectfully submitted. 

L. J. Miles, 
Representing Mrs, Cfiistmnan. 

Statement in support o jthe application of Moses PUrmondon for enrollment as a member 

of the Osage tribe of Indians, 

The records on file with the Department with his application for enrollment will 
support the fact that Moses Plomondon was married to Clemmy Denoya, a member of 
the Osage tribe of Indians, some years prior to 1874; that he moved, with his wife, to 
the Oeage Reservation; that he was re^arly adopted as a member of the Osage tnbe 
of Indians; that a copy of the proceedings of the coimcil and the affidavit of the agent 
in charge of the Indians at that time, as well as the affidavits of other persons that par- 
ticipated in that council, will be foimd with the records of his application. It is also 
shown that Moses Plomondon is a member by blood of the Cree Indians of the North- 
west; that he has never participated with his tribe, or received any benefits from the 
same ; it is also shown in tne evidence that such a practice was and is now common with 
the Osage people, as a large number of persons are now on the rolls of the tribe as 
adopted citizens. In fact, the case of Moses Plomondon is identical with those of Jane 
Applyby, Virgil Herrard, and Simon Clavier, except that he is a member by blood of 
the Cree Indians in the Northwest. 

Respectfully submitted. L. J. Miles, 

Representing Moses Plomondon, 



Memorandum of fact in the matter of the application of G. J. Stratum et al. for enroll- 
ment as members of the Osage tribe of Indians, 

The parties interested in this application for enrollment and who have joined in the 
application are G. J. Stratton, for himself and his three minor children, Theresa, 
iterma, and Jerald Stratton, Rosa Marr (nee Loveland), a sister of G. J. Stratton, 
for herself and her children, Chlora Loveland and Mamie McCrarv (nee Loveland) 
and her child, ELattie McCrary. G. J. Stratton and Rosa Marr are brother and sister 
to Mrs. Julia A. Hackleman (nee Stephens), who is a member of the Osage tribe of 
Indians and is on the tribal rolls as such. They are also brother and sister to Mrs. 
Jane Brown, nee Jane Stratton, now deceased, who was a member of the Osa^e tribe of 
Indians and during her lifetime her name was carried on the roll as such. Mrs. Brown 
left five children, who are now borne upon the Osage roll as members of the Osage 
tribe of Indians and to whom allotment of lands is now being made under the provi- 
sion of the act of Congress approved June 8, 1906. G. J. Stratton and Mrs. Marr are 
children.of an Indian woman by the name of Peliza Choteau, an Osage Indian woman, 
and Gabe Stratton, a white man. They are also uncle and aunt to Rebecca J. Darnell, 
who is a member of the Osage tribe of Indians and carried on the roll as such . Rebecca 
J. Darnell is the daughter of Julia A. Hackleman, a sister to these applicants. In 
1896, the right of Rebecca J. Darnell, who was then Rebecca J. Valney, to be enrolled 
on the Osage rolls was investigated by the Secretary of the Interior and her rights 
sustained, and the evidence taken in that investigation was later used in the appli- 
cation for enrollment of her mother and brother, and on that evidence, her mother 
and brother were enrolled over the objection of and against the will of the Osage na- 
tional council. 

A copy of the same evidence with other evidence was used in the application on 
behalf of these applicants for enrollment and their enrollment denied by the Secre- 
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tary of the Interior, all of which is of record in the Department of the Interior. These 
parties made their application for enrollment prior to June 28, 1906, and on that date 
ti^eir application for enrollment was pending. The Secretary of the Interior previ- 
ous to that time had passed upon their application and denied it on the grounds: 
First, that the Osage national coimcil had rejected it. Second, on the grounds that 
they had not affiliated with the tribe. Third, the fact that they had sisters and other 
relatives on the roll who claim their right to enrollment through the same anceeton 
that these parties did was not conclusive of their ri&ht to enrollment. 

An application for rehearing had been filed ana rehearing eranted, and on that 
application the case was pending on the date of the passage of tne ^'Allotment bill, " 
so that these applicants came strictly within the provisions of that statute. On tne 
rehearing of the case the Secretary of the Interior again denied enrollment, but 1^ 
time solely on the ground that they had not affiliated with the tribe. These parties 
claim their right to enrollment by reason of the fact that they are descendants of the 
Ohoteau family, and herewith is appended a list of names, together with their roll 
numbers, of persons who are now carried on the Osage rolls and who claim their right 
to enrollment through the common ancestors of these people. There are others whose 
names are carried on the Osage rolls who are relatea by blood to these people, but 
who can claim their right to enrollment through other sources in addition to the 
sources claimed by these applicants. The application of Julia Ann Stevens, now 
Hackleman, a sister of G. J. Stratton, and Rosa Marr, was in every particular iden- 
tical with the application of these parties, and was submitted to the Department upon 
the same identical evidence, ana had been rejected by the Osage national council 
for the same reason these applicants had been rejected, and on the same grounds the 
Department was asked to enroll them over the objection of the council. In passing 
upon that case the Secretary of the Interior used tne following language: 

''The case of Mrs. Julia Ann Stevens and her son, John H. Stevens, does not at all 
differ from the case of her daughter, Mrs. Rebecca J. Yadney, and it seems quite (dear 
that Mrs. Stevens and her son are equally entitled, by reason of their Osage blood, 
to be placed upon the Osage annuity rolls. It is said by Assistant Attorney-General 
Had, in his opinion in the matter of the application of Lewis Benjamin Lessert, 
'Waiving the question of the right of the tribe through its council to pass upon the 
qualifications of applications for membership therein, it is clear that such applicants 
ought not to be allowed by the Department over their protest, except upon indu- 
bitable proof of the le^ right to such membership.' In the present case, the appli- 
cation for enrollment is supported by strong and satisfactory proof of Osage blood, 
and there seems to be no good reason for refusing to enroll Mrs. Stevens ana her son 
upon the annuity rolls. You are, therefore, directed to place their names upon the 
Osage annuity rolls." 

Notwitstanding the decision of the Secretary of the Interior above referred to in 
the case of Julia Ann Stevens, a sister of G. J. Stratton and Rosa Marr, the Secretary 
of the Interior has held against these applicants and denied them enrollment. The 
evidence in this case shows that these applicants, at the time of their application 
for enrollment, and for a long time previous thereto, had resided in California and 
had not sustained tribal relations with the tribe. The evidence also shows that these 
parties were desirous of taking up their abode with the tribe as soon as they could 
receive enrollment, but did not desire to part with what little property they had in 
California, in the cost and expense of movinjg to the Osage Reservation, until tiey 
were enrolled and were permitted to share in the annuities and privileges of the 
Osage tribe of Indians, stating that if they were not enrolled they could not afford 
to use up what little property they had in the expense of moving. The i&ct that the 
Osage national council had rejected their application made them feel that there was 
uncertainty about their enrollment, and the further fact that the Department was 
inclined to support the council in their attitude, increased the uncertainty and 
warranted their action in that regard. 

It might be well to remark here that this is the first case of the kind in which the 
Department has held that parties could lose their right to enrollment by reason of 
nonafi[iliation with the tribe, and in the last twenty years many persons have been 
enrolled in the tribe by direction of the Secretary of the Interior who had not been 
previously affiliated with the tribe, and one person, to wit, Coenia Mongrain, was 
enrolled as a member of the tribe who never lived with the tribe previous to her en- 
rollment and never has si ace and did not at the time of her enrollment, and is now 
sharing in the division of the tribal lands and funds of the Osage tribe of Indians. 
The act of Congress of February 8, 1887, provides as follows: 

"And every Indian bom within the territorial limits of the United States who has 
voluntarily taken up, within said limits, his residence separate and apart from any 
tribe of Indians therein, and has adopted the habits of civilized life, is hereby declared 
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to be a citizen of the United States, and is entitled to all the rights privileges, and 
immunities of such citizens, whether said Indian has been or not, by oirth or other- 
wise, a member of any tribe of Indians within the territorial limits of the United 
States without in any manner impaiiing or otherwise affecting the right of any such 
Indian to tribal or other property." 

It was contemplated at the time of the passage of the act of Congress providing for 
the division of the lands and funds of the Osage tribe of Indians tnat persons in the 
condition of these applicants should receive enrollment. For that reason it was 
specially provided in tnat bill that the decision of the Secretary of the Interior should 
be final and that persons whose right to enrollment were denied them should not be 
X>ermitted to resort to the courts to support their contention for enrollment. The 
refusal of the Secretary to enroll these applicants is in direct violation of the statute 
above quoted; and as the right to have their case determined in the courts has been 
by legislation taken away from them, thev now ask for legislative relief. 

Respectfully submitted. 

T. J. Leaht. 



List of names of persons now on Osage roll whose rights are identical with applicants. 



532. Marv Chouteau. 
4^. Sophia Chouteau. 
529. Louis Bighorse. 

533. Andrew Bighorse. 

736. Wah ko ki he kah, or Roza Chou- 
teau. 
677 . Hunlokh me, or Josephine Chouteau. 
424. Hays Little Bear, now married to 

Lohah me. 
1068. Louis Chouteau. 
1810. Oscar A. Ririe. 

1805. Effie E. Ririe. 

1806. Scott F. Ririe. 

1807. Otis E. Ririe. 

1808. Nellie I. Ririe. 
1819. Arthur M. Ririe. 

1838. Roza Fronkier. 
1250. Laban A. Fronkier. 
2066. Effie Chouteau. 

1203. Augustine Carrelton, nde Chouteau. 

1053. Anthony Carrelton. 

1707. Ella Carrelton. 

1058. George Carrelton. 
1856. 011a Roberts. 

1204. Charles Donovan. 

1205. Jessie Donovan. 
1175. Emily Ross. 
1825. Mary C. Ross. 
1465. Coenia Killabee. 

1400. Benedict Killabee. 

1401. John A. Killabee. 
1067. Stewart Chouteau. 
1601. Sylvester Moncravie. 

1839. Emmitt Rogers. 

1840. Cecelia Rogers. 

1841. Maud Rogers. 

1054. Mary E. Carrelton. 

1055. Eva M. Carrelton. 

1056. Ethel Carrelton. 

1057. Francis Carrelton. 

1708. Grace Plomondon. 

1709. Clementine Plomondon. 

1800. Moses E. Plomondon. 

1801. George Plomondon. 

1059. Augustine Carrelton. 

1060. Robert Carrelton. 

1061. Mary E. Carrelton. 



1062. George Carrelton. 

1176. Clement De Noya. 

1177. Mosby De Noya. 

1178. Louis De Noya. 

1179. Sadie De Noya. 

1180. Elsie De Noya. 

1181. Edna De Noya. 

1182. Elizabeth De Noya. 

1183. MiUiard De Noya. 

1826. Irene Refers. 

1827. Mary A. Rogers. 

1828. Coena Rogers. 

1829. Eldred T. Rogers. 
1470. Was he ke Luse. 

2067. Merle C. Wade. 
866. Peter A. Captain. 

1359. Roza A. Captain. 

1968. Andrew Tayrien. 

1560. AreniaParien. 

2068. Ehner Wiles. 

2069. Lelina Wiles. 

2070. Delila Wiles. 

2071. Francis M. Wiles. 
1941. Oscar E. Sweeny. 
1621. George Newman. 

2101. EsteUa Yeargain. 

2102. Early T. Yeargain. 

2103. Verona V. Yeargain. 

2104. Leona Yeargain. 
1361. Alfred Hoots. 

1360. Agnes Jane HoDtB. 

1557. mnnie Beggs. 
1977. Julia L Be^. 

1969. Jeanie Taynen. 

1970. Viola Tayrien. 

1971. Alfred J. Tayrien. 

1972. Violet M. Tayrien. 

1973. WiUiam J. Tayrien. 

1974. Rosana Tayrien. 
1957. Edna Tayrien. 

1025. Nelson Carr. 

1026. Gussie M. Carr 

1561. Delila Carr. 
1567. Clarence Michaels. 

1558. Roy S. McClaine. 
2030. Andrew Trumbly. 
1595. Rosa Trumbly. 
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List of names of persons now on Osage roll whose rights are identical with applicants^ 

Continued. 



960. Ida Trumbly. 

1591. James W. Moore. 

1592. Eliza Moore. 

1593. Alice Moore. 
2032. Oscar Tnimbly. 
1596. Augustine Moncravie. 
1697. Virginia Moncravie. 

961. Francis D. Dowhan. 

962. Sewell C. Bowhan. 

963. Erins S. Bowhan. 
1316. Julia A. Stratton. 

988. A. H. Brown. 
979. Charles Brown. 
1118. Boza Brown. 

982. Edward Brown. 

983. Ernest E. Brown. 
1137. Eebecca J. Stephens. 



1922. John Stephens. 

989. William 8. Brown. 

990. Frank R. Brown. 

980. Bemice Brown. 

981. Treva Brown. 

1120. John M. Cunningham. 

1119. Robert B. Cunningham. 

984. Mande Brown. 

985. Laura J. Brown. 

986. William P. Brown. 

987. Lula B. Brown. 

1877. Georda Vadney, n6e Georgia Selby. 

1138. Ann J. Vadney. 

958. Cashleen Boren. 

959. Evaleen Boren. 

1923. Mildred V. Stephens. 

1924. Gilbert Jackson Stephens. 



Memorandum of fact in the matter of the amplication of Peter Revard et el, for enrollment 

as Tnemhers of the Osage tribe of Indians, 

The parties interested in this application for enrollment, are Peter M. Revard and 
his sister, Mary J. R. Crump and her daughter, Pauline J. R. Crump, and son, Edward 
Crump. (Pauline J. R. Crump is now married, and her present name will be furnished 
later.) 

Peter M. Revard and Mary J. R. Crump are brother and sister to Mrs. Jane R. 
Raridon, who is a member of me Osege tribe of Indians and together with her children 
is borne on the Osage rolls as such. An allotment of land is now being made to her 
and her children imder the act of Confess approved June 28, 1906, providing for the 
allotting of the land and funds of l^ie Osage tnbe of Indians. Prior to the passage of 
said act of Congress, these parties had made application for enrollment on the Osage 
rolls, and said application was pending at the tmie of the passage of said act. In sup- 
port of their right to be enrollea they submitted a certifiea copy of the evidence taken 
m 1896 when me rights of their sister, Jane R. Raridon, to enrollment was investigated 
by tiie Department of the Interior. They also submitted aflBldavits of various persons 
blowing that they were of Osage blood and that they were brother and sister to said 
Jane R. Raridon. 

The evidence in their behalf shows that they axe part Osage Indian blood and are the 
children of Lewis Revard, who was recognized as a member of the Osage tribe of In- 
dians and carried on the Osage rolls as such, and who died in 1897. 

The evidence also shows that they have many relatives whose names are now borne 
on the Osage rolls and who belong to what is known as the Revard family. Many of 
these parties are first and second cousins to these applicants. A list of names is sub- 
mitted herewith, together with their roll niunber as shown by the Osage annuity roll 
of December, 1905, whose right to enrollment rests upon the fact that they are descend- 
ants from the same common ancestor with these applicants. There are others on the 
Osage annuity roll who are related by blood to these applicants, but the list herewith 
submitted contains only the names of those whose right to enrollment depends upon 
the fact that they are members of the Revard family. The evidence shows tnat 
these applicants prior to the time of their application for enrollment had resided 
in the State of Calif omia. Evidence further shows that Peter M. Revard, since 
making his application, has lived in the Osage Indian Reservation, but has not been 

Sermitted to participate in tribal rights or affairs, and that the other applicants are 
esirous of coming to the Osage Indian Reservation and taking up their home, but are 
only waiting for enrollment before doing so, stating that to move from California to 
Oklahoma would exhaust what little means they now have^ and until after they are 
assured of enrollment they do not feel like breaking up their home in California and 
separating from what little property they have. 

At the time these parties made their application for enrollment the same was sub- 
mitted to the Osage tribal council, and that council rejected the application and 
aadgned no reason for rejecting the same except that they did not want to add any 
more to the rolls. The case was afterwards taken up by the Department and the 
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Department decided against these applicants on the ground that, first, the council 
of the Osages had denied them enrollment; second, they had not been affiliated with 
the tribe; and, third, the fact that they^ had fatner and sister and other relatives 
on the rolls was not conclusive of their nght to enrollment, and therefore the enroll- 
ment should be denied. A short time pnor to the act of Confess approved June 28, 
1906, motion for a rehearing was filed with permission to submit new evidence, which 
was accordingly done, and in the later decision the Department again held that they 
were not entitled to enrollment because of the fact that they had not affiliated with the 
tribe. In the later decision the question as to whether or not they were of Osage blood 
was not difiputed. 

These applicants have done all in their power to conform to the requirements of the 
act of Congress approved June 28, 1906, and commonly known as the '^allotment bill,'' 
and are not in any wav at fault for not now being enrolled^ and as the said act of Con- 

fress denied to them the right to have their cause heard in the courts they are now 
elpless, and must depend upon legislative assistance. 

The act of Congress approved February 8, 1887 (24 Stat. L., 390), provides as follows: 

''And every Indian bom within the territorial limits of the Umted States who has 
voluntarily taken up, within said limits, his residence separate and apart from any 
tribe of Indians therein, and has adopted the habits of civilized life, is hereby declared 
to be a citizen of the United States, and is entitled to all the rights, privileges, and 
immunities of such citizens, whether said Indian has been or not, by birth or otherwise, 
a member of any tribe of Indians within the territorial limits of the United States 
without in any manner impairing or otherwise affecting the right of any sudi Indian 
to tribal or other property.*' 

Under this section of the statutes these applicants were unquestionably entitled to 
enrollment, and no doubt, in the act of Congress of June 28, 1906, making the decisions 
of the Secretary of the Interior final in matters of this kind, it was contemplated that 
he should be guided by the above section and would enroll all persons who could 
show that they were of Osage blood and were not affiliated with any other tribe of 
Indians. 

These parties now ask for a consideration of their right to enrollment, and in case 
the same is found to be sufficient, they ask for an act of Congress directing the Secretary 
of the Interior to enroll them. 

Respectfully submitted. 

T. J. Leahy. 



List of names of persons now on Osage roll whose rights are identical with those of 

applicants. 



863. 

864. 

865. 

866. 

880. 

881. 

882. 

883. 

884. 

885. 

886. 

887. 

888. 

889. 

890. 

907. 

908. 

909. 

910. 

934. 
1055. 
1056. 
1057. 
1058. 
1087. 
1088. 
1089. 



Emily Allen. 


1090. 


Charlotte Whalen. 


1091. 


Esther Whalen. 


1092. 


Dorothea Whalen. 


1128. 


Ida Barber. 


1129. 


Brid^t A. Barber. 


1132. 


Hattie B. Roach. 


1133. 


Clara M. Barber. 


1146. 


Edgar E. Barber. 


1147. 


Lawrence L. Barber. 


1148. 


Paul G. Barber. 


1149. 


Lula Barber. 


1150. 


Mary M. Barker. 


1220. 


Coama Simins. 


1221. 


Cora Simms. 


1222. 


William Bennett. 


1223. 


Isabella Bennett. 


1224. 


William E. Bennett. 


1025. 


Teresa Bennett. 


1026. 


Marie B. Bowhan. 


1348. 


Veva Conness. 


1354. 


Geneva M. Conness. 


1438. 


William D. Conness. 


1443. 


Jane Conway. 


1444. 


Eliza Dennison. 


1445. 


Frank E. Fugate. 


1446. 


John A. Fugate. 


1447. 



Nellie Dennison. 
Eva Dennison. 
Bert Dennison. 
Joseph Dial. 
Mary J. Dial. 
James A. Dickey. 
John F. Dickey. 
Stanislaus Ducoty. 
Versa Ducoty. 
Manza Ducoty. 
Pettie Ducoty. 
Frank S. Ducoty. 
Emily Hardy. 
Louisa V. Hardy. 
Goldie Hardy. 
Geneva Hardy. 
William R. Hardy. 
Ora Hardy. 
Orel Hardy. 
May L. Leahy. 
William T. Leahy. 
Leonard McCarthy. 
Mary E. McGuire. 
Ethel McGuire. 
Leo McGuire. 
Bird A. McGuire. 
William T. McGuire. 
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Li8t of names ofpersoiM now on Osage roll whose riahts are identical with those of 

applicants — Continued. 



448. Charles A. McGuire. 

613. Jane R. Raridon. 

614. Louis Miller. 

615. Ida J. Miller. 

616. Wendall Raridon, 

629. William Revard. 

630. William E. Revard. 

631. Delia Revard. 

632. Gladys Revard. 

633. Solomon Revard. 

634. Charles Revard. 

635. Alex Revard. 
637. Paul Revard. 

639. Elsie E. Revard. 

640. Francis Revard. 

641. Mack Revard. 

642. Emanuel Revard. 

643. Pearl I. Revard. 

644. Viola L. Revard. 

649. Joseph Revard. 

650. Ralph Revard. 

651. Susan W. Revard. 

652. Clementine Revard. 

653. William J. Revard. 

654. Ronald V. Revard. 

655. Barbara Revard. 

656. Franklin Revard. 

657. Mark B. Revard. 

658. Nicholas N. Revard. 

659. Pearl Revard. 

660. Myrtle Revard. 



1661. Charles Revard. 

1662. Clarence Revard. 

1663. Edward Clifford Revard. 

1664. Clare Revard. 

1665. Carrie Revard. 

1666. Cora Revard. 

1667. Nota T. Revard. 

1668. McGuire N. Revard. 

1669. Leonard Revard. 

1670. Lode Revard. 

1671. Opal A. Revard. 

1672. HAzel Revard. 

1673. Minnie Revard. 

1674. Joseph Revard, jr. 

1675. Nettie Revard. 

1676. Edgar Revard. 

1677. Curtis Revard. 

1678. Maybell Revard. 

1679. OdeU Revard 

1680. Aaron T. Revard. 
1746. Cora Saxon. 
1758. Anna W. Shobe. 
1772. Gertrude Soderstrom. 
1778. Alta A. Dickey. 

1856. George E. Tinker. 

1857. Clarence Tinker. 

1858. Mary C. Tinker. 

1859. Sarah Ann Tinker. 

1860. Nicholas Tinker. 
1862. Villa Tinker. 
1871. Mary L. Tinker. 



The following is shown in the testimony in case of Mary J. Clem, taken April 23, 
1907, before Osage allotting commission: 

Paige 362: *' Frank N. Dufoe, 74 years of age, testified that he married one of the 
daughters of Susan Larine, about 1855, in Bates County, Mo.; that he knew Susan 
Lanne in 1850 in said county, and stated that she then claimed to be an Osage and 
was regarded by the community as an Osage Indian and was not known as any other 
kind of an Indian. He also testifies that Susan Larine is the same Susan Larine 
that he knew and whose daughter he married, Ms the same Susan Larine mentioned in 
the treaty of 1825, between the United States and the Osage Indians; that he is 
acquainted with the allotment known as the * Susan Larine allotment.' He also testi- 
fies that Susan Larine was defrauded out of her allotment.'' 

(Of the affidavits submitted at the time the action of the council of the Osages 
authorizing the enrollment of Mary J. Clem and her family one was made by Peter 
Perrier, now deceased, who testified that he married one of the daughters of Susan 
Larine* that said Susan lived in Bates County, Mo., and that she was known and 
recognized as an Osage Indian.) 

Page 377: "At the hearing in 1899 Rachel A. Bryant, 60 years of age, testifies that 
she was a resident of Bates County, Mo., in 1848; that she knew Susan Larine at that 
time; that she was then living in Bates Coimty, Mo., and that she was recognized and 
known as an Osage Indian." 

Page 380: "Joseph M. Bryant, husband of Rachel A. Bryant, also testified that he 
was a resident of Bates County, Mo., and knew the mother of Mary J. Clem, and knew 
that they were generally known and recognized as Osage Indians." 

Page 382: "John H. Thomas also testified that he was 67 years of age, and was bom 
in Bates County, Mo. ; has lived there all his life (except a few years) and in the 
immediate neignborhood in which the Javines and Clems lived, and that the mother 
of Mrs. Clem from his earliest recollection lived in Bates County, Mo., and was known 
and recognized as an Os^e Indian." 

Page 386: "Aaron M. Thomas, a brother of John H. Thomas, testified that he had 
lived practically all of his life in Bates County, Mo., and stUl lived there, in the 
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same neighborhood; that he knew the mother of Mrs. Clem, lived within a very 
short distance of where she lived, and that he knew that she was commonly known 
and recognized as an Osage Indian.'' 

These five witnesses are additional to those examined at the trial of this case in 
1896 and are all of them disinterested parties. 



[Kappler & Merillat, attorneys and counsellors at law.] 

Washington, D. C, April ff , 1908. 
Hon. Robert L. Owbn, 

United States SeaaU, Washingtonj D, C. 

Dear Senator Owen: In accordance with our promise of this morning, we inclose 
you herewith a copy of the resolution passed by the Osage council against the passage 
of Senate joint resolution No. 70, which Senator Gore introduced by request. Senator 
Gore told Mr. Kapnler the other day that somebody handed the resolution to him for 
introduction, and that he did so, but that he has no interest whatever in the matter, as 
he does not know the merits of it. 

The Osages are strongly opposed to any favorable action being taken on this reso- 
lution, for the reason that the persons named in the same to be enrolled b^ Congres- 
sional action had their day in court before the Osage council, the Commissioner of 
Indian Affairs, and the Secretary of the Interior, and the Osages maintain that under the 
act of June 28, 1906, the action of the Secretary of the Interior is final. They are 
opposed to any reopening of their rolls, and while I was sitting in councH with them 
they expressly requested me to inform Congress that they wanted the act of June 28, 
1906, strictly adhered to by the Government, and that they are now not in favor even 
of enrolling children lately bom. 

The Osages claim that all persons who were entitled to be enrolled have been en- 
rolled, and as the law of June 28, 1906, was passed for the purpose of setting a day when 
the rolls should be finally closed, they want the Government to adhere to such law. 
In the joint resolution No. 70 they see an attempt being made to violate the law and 
the understanding the Government had with tnem, and they are therefore greatly 
opposed to it. 

The Osage Nation will be greatly indebted to you if you will use your efforts to 
defeat the resolution. 

Yours, very respectfully, Charles J. Kappler. 

Resolution, 

Whereas on the 16th day of March, 1908, Senator Grore, of Oklahoma, by request 
introduced a joint resolution. No. 70, which was for the enrollment of certain persons 
as members of the Osage tribe of Indians and for other purposes, giving the names of 
the persons asking to be so enrolled; and 

Wiereas we are well aware that none of the names in the bill mentioned are justly 
entitled to enrollment, and further, that babies bom since July 1. 1907, to parents 
whose names are already on the roll with undisputed rights, have been denied enroll- 
ment; so why should Coneress authorize the Secretary of the Interior to place on the 
Osage tribal roll people whose rights and applications have been denied and rejected 
by tne Osage national council, the Secretary of the Interior, and the Conmiissioner of 
Indian Affairs at Washington; and 

Whereas in the allotment act approved June 28, the following was agreed to by the 
Osage tribe unanimously, and we eamestly request that the same be strictly adhered 
to; "'that the roll of the Osage tribe of Inaians as shown by the records of the United 
States in the office of the United States Indian agent at the Osage Agency, Oklahoma 
Territory, as it existed on the 1st day of January, 1906, and all children bom before 
January 1, 1906 and July 1. 1907, to persons whose names are on said roll on January 
1, 1906, and all children whose names are not now on said roll, but who were bom to 
members of the tribe whose names were on the said roll on January 1, 1906, including 
the children of members of the tribe who have, or have had, white husbands is hereby 
declared to be the roll of said tribe and to constitute the legal membership thereof;'^ 
and 

Whereas if this bill becomes a law it will rescind that portion of the allotment act 
gi^dng the Secretary of the Interior the power to revise and make nnal approval of 
the Osage rolls and as this is contrary to the intent and wishes of the Osage people, we 
ask for the defeat of same in Congress; and 

Whereas it is the wish of the Osage tribe of Indians that their fillotments be com- 
pleted as soon as possible and tho lands turned over to the individual members for 
their own use: Now therefore 
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Be it resolved, by the Osage natUmal council in special session assembled this 31st dav 
of March, 1908, That the CJongreas of the United States be, and is hereby, requested 
to defeat Senate resolution No. 70 as introduced by Senator Gore on March 16, 1908: 
And be it further resolved^ That it is the wish and sentiment of this body assembled 
that the provision of the allotment act as approved June 28, 1906, be carried out and 
strictly adhered to. 

Be it further resolved, That a comr of this resolution be mailed to the chairman of the 
Senate Committee on Indian Amdrs, to the Chairman of the House Committee on 
Indian A£Fairs, the Honorable Secretary of the Interior, and the Honorable Commis- 
sioner of Indian Affairs. 

I, Ne kah wah she tun kah, hereby certify that the for^;oing resolution was passed 
by a imanimous vote of the Osage business committee or council in session at Paw- 
huska, Okla., on March 31, 1908. 
Signed at Pawhuska, Okla., this April 2, 1908. 

Ne kah wah she tun kah (his X mark). 

Principal Chief Osage Nation. 
Attest: 

Harrt Kohpay, 

Secretary and Acting Interpreter. 



In the matter of Mrs. Julia A. Stevens and John H. Stevens. Osage Indian annuity 

rolls. 

Department of the Interior, 

Washington, June 25, 1898. 
The Commissioner of Indian Affairs. 

Sir: March 24, 1898, you submitted for departmental consideration a communica- 
tion dated the 22d of February, 1898, being a report from Lieut. Col. H. B. Freeman, 
TJ. S. Army, acting Indian agent of the Osage Agency, Okla., upon the application of 
Mrs. Julia Ann Stevens and her son, John H. Stevens, for enrollment in the Osage 
ribe of Indians. 

It appears that in Nbvember, 1897, Mrs. Stevens and her son applied to the Osage 
national council for enrollment as members of the Osage tribe of Indians, but at that 
time the national council refused to take action in the matter. The application was 
then withdrawn from the national council, and on December 22, 1897, transmitted to 
your Office, and by you transmitted to Lieutenant-Colonel Freeman for action thereon 
by the Osage national council. The Osage national council on February 18, 1898, 
unanimously rejected the application, but without assigning any reason for such 
action. It was then returned to your Office by the acting Indian agent, with the 
recommendation that the action of the Osage national council be sustained. 

It appears from the evidence, consisting of affidavits by the applicants and a certified 
copy 01 the evidence filed by Commissioners Houston and Scott, with their report 
upon the case of Rebecca Jane Vadney, nee Stevens, one of the Osage annuity rolls 
contestees investigated by them, that a full-blood Osage woman married as her second 
husband a Frenchman named Choteau, by whom she had **Pelisha" (Eliza), who 
married in 1842 one Gabriel M. Stratton, a white man; that from this union Julia Ann 
was bom in 1845; that this daughter (Julia Ann) lived among the Osages with her 
mother and attended the Osage Mission School until she was about 12 years old, when 
(in 1857) her father and mother took her with them to California, where her mother 
died in 1867 and where her father still resides; that Julia Ann Stratton married in 
California one Albert Stevens, a white man, and bore him Rebecca Jane (Vadney) 
and John H. Stevens, the latter being one of the present applicants; and that in the 
latter part of 1897 Mrs. Julia Ann Stevens and her son, John H. Stevens, came to the 
Osa|;e Reservation and applied for admission to tribal membership in the Osage 
Nation. 

Rebecca Jane Vadney (the daughter of Julia Ann Stevens) was placed upon the Osage 
challenged list, and her Osap:e descent thoroughly investigated by Commissioners 
Houston and Scott. Upon this claim your office reported to the Department, under 
date of December 29, 1897 (in the Osage annuity roll investigation cases), as follows 

(p. 17 J): 

"Rebecca Jane Vadney and family (Nos. 441, 442, and 443) claim Osage blood 
through the 'Captain family.' The evidence sustains this claim and shows that this 
woman is the granddaughter of one *Pelish' ^Eliza) Choteau, who was a half sister to 
Augustus Cantain— a half-breed Osage — ^their mother being the same woman and 
a full-blood Osage; that this half-breed Osage woman, in 1842, married one Gabriel 
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M. Stiatton, a white man, and at some time thereafter went with him to California; 
that one of her daughters (Julia Stratton) married Albert Stevens (white), and was the 
mother of Rebecca Jane, who married one C. M. Vadney; that this one-eighth blood 
Osa^ woman, with her white husband and child, left California and came to the Osage 
Nation in 1889, and under date of December 23, 1889, applied to the Osage national 
council for recognition as Osa^s; that their application for admission to the tribe was 
acted on favorably bv the said council, and the matter then submitted to this Depart- 
ment for approval; tnat the question of their enrollment as Osages was then submitted 
to Special Indian Aeent Parker, who reported, after a thorough investigation, that he 
was satisfied from the closest information he could obtain tnat they were of Osage 
blood and entitled to rights and privileges as Osages; that this Department under date 
of October 23, 1890, approved the action of the Osage national council in their case, 
and authorized their enrollment, and that they are now living off the Osage reserva- 
tion at Cleveland, Okla. 

"Both Mr. Scott and Mr. Houston find in favor of these people, the latter Commis- 
sioner, however, inviting attention to their residing off the reservation in violation of 
the laws of the Osafi;e Nation, and referring the matter to this Department for a deci- 
sion. No brief in this case. 

** Recommendation: That this woman and her two children be sustained in their 
ri^ts as Osages. 

This recommendation was approved by the Department by letter dated January 21, 
1898. 

The case of Mrs. Julia Ann Stevens and her son, John H. Stevens, does not at all 
differ frem the case of her daughter, Mrs. Rebecca Jane Vadney, and it seems quite 
clear that Mrs. Stevens and her son are equally entitled, by reason of their Osage blood, 
to be placed upon the Osage annuity rolls. It is said by Assistant Attorney-General 
Hall, in his opinion in the matter of the application of Lotus Benjamin Lessert 
(Op. Asst. Attys. Gen. 10, 487), ** Waiving the jiuestibn of the right of the tribe, 
through its coimcil, to pass upon the qualifications of applicants for membership 
therein, it is clear that such application ought not to be allowed by the Department 
over their protests, except upon indubitable proof of a legal right to such membership. "• 

In the present case, the application for enrollment is supported by strong and satis- 
actory proof of Osage blood, and there seems to be no good reason for refusing to enroll 
Mrs. Stevens and her son upon the annuity rolls. You are therefore directed to place 
their names upon the Osage annuity rolls. 

The papers transmitted with your letter are herewith returned. 
Very respectfully, 

Thos. Ryan, Acting Secretary. 

STATEMENT OF MAJ. L. J. MILES. 

Major Miles. I will take these cases up as I find them in the reso- 
lution, in groups as they belong together. First 

Senator Curtis. Just give your name and residence, Major. 

Major Miles. L. J. Miles. I reside at Lawrence, Kans. I took 
charge of the Osage agency in July, 1878; left the agency in 1885; 
returned in charge of the agency in May, 1889, and left tne agency 
again in 1893. The first famDy that I nnd on the list in the resolu- 
tion is the family of G. J. Stratton and his children; his sister, Kosa 
Marr Loveland, and her children, which covers eight people. 

Senator Owen. Who are her children? Do you see them on this 
list? 

Major Miles. Yes, sir. The children of G. J. Stratton are Teresa 
Stratton, Therma Stratton, and Gerald Stratton. Rosa Marr is the 
sister of G. J. Stratton and the mother of Chlora Loveland. Mamie 
McCreary is the daughter of Rosa Marr, and Hattie McCreary is the 
daughter of Mamie McCreary. This covers eight of the applicants. 
The history of this family, as the records will prove, filed in this case, 
is that G. J. Stratton is the son of Eliza Stratton, who was Eliza 
Chouteau, the daughter of Legar Chouteau, who was agent for the 
Osages in the early days, by a full-blood woman, so that the mother 
of G. J. Stratton was a half-blood Osage. They went to California 
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in the early days. The family of one of the daughters of Eliza Chou- 
teau returned and was enrolled about thirty-five or forty years ago. 

The Chairman. Do you intend to rest upon your statement 

Major Miles. I will state the facts as they are already on file in 
the Indian Office. The record itself covers all the facts. I shall 
not go outside of the record. 

The Chairman. I simply am asking if we are to rely upon your 
knowledge, or whether there is any documentary evidence. 

Major MILES. There is documentary evidence for everything I shall 
say in these cases. 

The sister of G. J. Stratton returned to the reservation about 1897 
and was enrolled — enrolled by the Department after the council had 
denied her enrollment, for the reason that she had proven beyond a 
question that she was of Osage blood and was entitled to enrollment, 
and that decision is on file. Her daughter had previously come to the 
Osage Reservation and was enrolled. All the family to which G. J. 
Stratton belongs are on the reservation and enrolled, and their de- 
scendants, excepting these parties. They belong to what is known as 
the Chouteau Captain family, one of the largest families on thje reser- 
vation, covering probably 100 or 150 people of the same blood, and 
these are all on the rolls of the Osage tribe to-day, or their descendants, 
except these parties named. 

The Chairman. The name of that sister who returned and was put 
on was 

Major Miles. Julia Ann Stephens. ''Peter M. Revard, Mary J. R. 
Crump, Pauline, daughter of Mary J. R. Crump, Edward R. Crump,'' 
are the next four of tne group. Peter Revard and Mary J. R. Crump 
are the son and daughter or Louis Revard. Louis Revard went to 
CaUfomia in an early day. The first that returned of his family was 
a daughter, Mrs. Reardon, who, when she returned, was placed on 
the Osage rolls and is on the Osage rolls to-day. Mr. Revard, the 
father, returned about 1890, and was placed on the Osage rolls and 
died as a member of the tribe. Peter Revard, whose application is 
made, came to the reservation about 1897. He came earher than 
that and made appUcation, but came later in 1897. He did not get 
enrolled, but went to the Spanish- American war, and was gone in the 
war for a number of years, and was taken sick and 'was m the hos- 
pital, and after he returned he made an application again. I wiU 
say right here that the appUcations of G. J. Stratton and Mr. Revard 
were made in 1903 and 1904 — ^finally made in 1903 and 1904. His 
sister came to the reservation many years ago, but was not enrolled, 
and she came back and has been on the reservation this winter. So 
that there are now several members of this family who are on the 
Osage rolls. They belong to the Revard family, which is an old 
family on the reservation, and probably number over 100 people of 
the same blood as these applicants. The record will show the 
names of these people on the rolls. 

Senator Paynter. Is the Department resisting the effort of these 
people to get on the rolls, or is there some statute in the way, or 
Kmiibation? 

Major Miles. They tried to resist it. Pearl Callahan is the child 
of a nill-blood Indian named Cheche and a white woman. The cir- 
cumstances are very peculiar and I will not go into details about them, 
except to say that tne father and mother Both made practically the 
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same aflBidavit, although they were 200 miles apart when it was made. 
They established the same fact; that the child was the result of almost 
a cnminal assault. She made her application for enrollment a num- 
ber of years ago. It was reported favorably bv every agent who has 
ever reported upon it. It was reported favorably by the Indian Office, 
the first decision of the Department was, basing their action possibly 
upon the action of the council, that if she would give up the child to the 
Indian he would enroll it, or if she would go back to the Indian and 
live with him they would enroll it, both or which she declined to do. 
Afterwards it was finally decided against her on the ground that she 
was not affiUating with the Osa^es. 

Senator Curtis. Does the fattier admit that the child is his child? 

Major Mn.Es. Surely. 

Senator Cubtis. Did he offer to take the child and take care of it? 

Major Mn.Es. He did; that affidavit is on file with the record. 

Senator Cubtis. Ajid there is no dispute or question but what this 
iUegitimate child is his child, a full-blood Indian, and a member of the 
Osage tribe? 

li^jor Miles. It is not questioned that I ever heard of. 

Senator Paynter. So me child is to be made to suffer from the 
conduct of the mother and father, or one of them? 

Major Miles. Yes, sir. *' Virgil Herrard, Simon Clavier, Jane 
Appleby, Moses Plomondon/ ' are all white people. Jane Appleby — 
talking them as they come — was taken to the Osage Nation by ner 
father when she was only 4 jrears old. In 1847 she was adopted by 
the chiefs oi the tribe and given all the rights and privileges of an 
Osage. She lived with the Osages and has lived with them all her 
life since that time. She has raised an Osage family. In 1847 she 
was married to a mixed-blooJ Osage, one of this Captain Stratton's 
family. Her grandchildren are all on the reservation and enrolled. 
She was dropped from the rolls in about 1874 and was placed back on i 
the rolls by the Interior Department some two years ago — two 
years and a half ago — provisionally. She is asking for full enrollment. 

SenatorCuBTis. How did they put her back? You say provisionally; 
what was that provision? 

Major Miles. The provision was that she should be entitled to an 
annuity for life. 

Senator Cubtis. But no land? 

Major Miles. But no lands. 

Senator Paynteb. I would like to refer back to the matter of this 
illegitimate child. Is there anything in the statutes of the United 
States or is there any tribal law that prevents such persons from 
inheritrng or taking part? 

Major Miles. Nothing that I know of. 

Senator Paynteb. Is there a statute or law of the tribe that there 
must be an affiliation with the tribe ? 

Major Miles. No, sir. I will state right here that since I have 
been connected with the Osa^e people in 1878 the Department has a 
number of times used its autnority to place people on the roll disre- 
garding the act of the coimcil, and a number of times when the peo- 
ple have not lived on the reservation. I could cite here a number of 
cases where people have declared that they did not live on the reser- 
vation and never intended to live on the reservation, and stiD they 
have been enrolled. 
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Senator Paynteb. How old is this child now! 

Major Miles. She is 12 years old. I have a picture of her that I 
left down at the house. 

Senator Paynteb. Excuse me if I interrupt you, but I got inter- 
ested in this child. 

Major Miles. Certainly. Virgil Herrard, Simon Clavier, and 
Moses Plomondon are white people, Excipp Plomondon claims to 
have Indian blood in some nortnwest tribe. They were adopted 
into the tribe in 1873 or in 1874. The agent in chaise said they 
were adopted by a called council for that purpose. They say they 
were asked to come to the reservation; that they were asked to come 
to the council and present the facts that they married regularly, 
which they did, and were adopted, so the agent in charge swears; 
they were placed on the roll by the agent in cnarge at the time, and 
were dropped from the roll in 1878 and never made an application 
until recently for enroUment, having been in possession on tne reser- 
vation of all their rights as members of the tribe up to the time the 
division commenced to be made. Mr. Calvier at the death of his 
Osage wife married a Kaw woman on the adjoining reservation and 
Uvea over there. The Osage coimcil record of the adoption of 
these people is now on file at the agency, and a certified copy by the 
same filea with their applications in the Indian Office. 

Senator Paynteb. Is that the fact ? 

Major Miles. Yes, sir; the record of the council is not a very com- 
plete one, but a recora of the council we found on file at the agency, and 
a transcript of that record is placed on file with the application. 
"John Thomas Hunt, William T. Hunt, Thomas J. Hunt, Rhody 
May Hunt, Mary Elizabeth Hunt.'' John Thomas Himt is the 
brother of Mary tJlem, who was plac^ on the roll in 1890 or about 
1890, and the others are his children. 

The Chaibman. Did she remain on the roll? 

Major Miles. She remained on the roll until her death, and her 
children and grandchildren are now on the roll. There are numerous 
relatives — first and second cousins — composing quite a large family. 
"George Arthur Auld, Addie Mav Auld, Archie William Auld, 
Harry Auld, Flora Auld" are chil(&en and minor heirs of Isabella 
Auld. Isabella Auld is the daughter of Beatrice Houston. Now, 
as to what the record shows in this case I am not absolutely positive, 
but I will give what I know to be the facts: Beatrice Houston was 
the daughter of John Houston and his wife, and his wife was known 
and recognized as an Osage all her fife and died on the Osage Reser- 
vation. Eliza Dial, one of her other children, is now on the Osage 
Reservation and enrolled, with all of her children and grandchildren. 
Emma Anderson, a sister, died on the reservation, and her children 
are enrolled. 

The Chaibman. A sister of this Isabella Auld? 

Major Miles. Isabella's mother, Beatrice Houston. The mother 
of Isabella Auld married Joseph Pappan. Joseph Pappan was bom 
on the Kaw rolls. Isabella Auld was enrolled by her father on the 
Kaw rolls and her children would have probably been enrolled on the 
Kaw rolls but for the construction at that time of the law of 1897, 
which provided that hereafter children bom to an Indian woman and 
a white man should not be enrolled. I will say, however, that later 
the Department enrolled a number of people, changing their former 
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construction of that law, and that the law authorizing the settlement 
of the Osage affairs modified it, and said all children so situated should 
be enrolled. So that these children have an Osage and a Kaw right. 
They did not receive their Kaw right and are asking to be enrolled 
as Osages. All their mother's people, consisting of probably 200, or 
150 at least, are now on the Osage rolls, enjoying all the rights of 
Osages. 

Senator Paynter. If they had been placed on the Kaw roll would 
that deprive them from going on the otner, except for that fact ? 

Major Miles. Under the rules it would. 

Senator Curtis. They could not claim on account of both tribes. 

Mr. Field. Mr. Chairman, it seems to me right at this point it 
would be material to show the relationship between the Kaws and 
the Osages. 

The Chairman. I think he had better complete his analysis, and 
then take up the general question afterwards. 

Major Miles. Ola Martin I know little about. She is claimed to 
be the child of one James Martin, who I know very w^ell. He was a 
full-blood Osage and the child was born in wedlock, as per the records. 
I know nothing more than the records will show with reference to this 
child. 

Senator Curtis. Do you know why she was not enrolled — has she 
been living off the reservation ? 

Major Miles. She has not. She has been living and is now living 
on the reservation. 

The Chairman. Does the record show 

Major Miles. Excuse me. I talked to her mother when I was 
home two weeks ago, and asked the mother this question: ^'Is Ola 
Martin an Osage child?'' She said promptly that she was. The 
record shows that she was married to James Martin, and that three 
months after the marriage this child was born. The next five are 
Grace Thompson, Thelma Thompson, Floyd Thompson, Nora James, 
and Angelina James. Joseph James and his family were enrolled as 
Kaws. Joseph James's brother, Frank James, was enrolled as an 
Osage and was on the Osage roll until his death, and his children or 
child, is now on the Osage roll. These children^ as I understand the 
case, were born after the Kaw allotment, having the right of both 
Osage and Kaw, and liaving not participated in the Kaw allotment 
are now asking to be enrolled as Osages. 

Senator Curtis. Right there, state how the Kaw and Osage reser- 
vations are located? 

Major Miles* The Osage and Kaw reservations are located 
adjoining. 

Senator Curtis. Side by side? 

Major Miles. Side by side; yes, sir; and the history of the tribe is 
that they are nearly all related — the mixed bloods are nearly all 
related at least, and the probabilities are if we could get the history 
only a short time back we would find that the Kaw is only a band of 
the Osage who went in ariother direction when they left St. Louis. 
The other children are similar or identical — Panzy Fronkier, Maudie 
Fronkier, Blon Pappan, and Justin Pappan are all similar with the 
Thompson and James children. 

Senator Curtis. Some of the Fronkiers are on the Osage roll, are 
they not? 

S. Doc. 744, 60-2 3 



82 BNBOUjMENT op OEBTAIK MEMBEBS of OSAGE IKDIANS. 

Major Miles. Yes, sir; some of them are. The families have the 
ri^ht of both Osa^e and Kaw, and are recognized as having the right 
of both Osage ana Kaw. 

I beUeve that covers all of the 37. 

Senator Suthebland. Major Miles, perhaps you neglected to state 
it, but have all these cases been passed upon by the Secretary of the 
Interior? 

Major Miles. They have. 

Senator Suthebland. Can you state to the committee his reasons 
for refusing them enrollment? I do not want to interfere with your 
statement. 

Major Miles. In some of these cases he gives a lack of affiliation. 
Thus were the Callahan and the Stratton cases. 

Senator Suthebland. But his principal reason was that the tribes 
had refused to recognize them as members. 

Major Miles. I will say that that record is here. 

Senator Owen. I made a report at length in both of those cases, 
which is on file, and I take it will be printed with the other matter. 
The first reason generally is a lack of affiliation. In nearly every case 
the blood is proven, but a lack of affiliation is used as a reason. 

The Chaibman. Just asking for information, is the status of the 
Kaw proi)erty such that these children should have Kaw ancestiy on 
the one side and on the other could have availed themselves or the 
rights imder the Kaw ancestry? 

Major Miles. The Kaw ancestry property has been divided. 

Senator Suthebland. Have none of these people any legal remedy ? 
Can they not go into the court? 

Major Miles. No, sir. I would like Mr. Leahy to make an explana- 
tion in that regard, because he is more familiar with the situation than 
I am, being a trained lawyer. I would like him therefore to make 
that explanation in a few words. Right at this point let me state 
that I have taken the position from the first time I went there up imtil 
to-day that the right to enrollment was a judicial right; they should 
have been entitled to a judicial decision. The right to enrollment 
was in no sense legislative, and it was a right that should be judicially 
determined, and certainly from my knowledge of the Osage coimcil, it 
. could not be assumed a judicial body. For the benefit of the commit- 
tee I will sav that an intelligent member of that coimcil within the 
last few weeks stated to me that he would not vote to enroll his own 
brother — that he would be a fool to do so — because it would divide 
his annuity and the annuity of his children. 

I would like, if the committee please, to have Mr. Leahy make a 
statement at this time. 

STATEMENT OF T. J. LEAHT, OF FAWHVSKA, OKLA. 

The Chairman. You may state your name and occupation and 
your relation to this matter. 

Mr. Leahy. My name is T. J. Leahy; my residence is at Paw- 
huska, Okla.; I am an attorney by profession. I represent a part 
of the applicants at this hearing. 

Mr. Cnairman, I will try to be as brief as possible in this matter, 
but I want to state that I have been Uving among the Osages the 
greater part of my life, and for the past sixteen years I have been 
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livins; where I now live. When I was a boy I went to school with 
a great many of the mixed-blood Osages who are now on the reser- 
vation, and I have an uncle who, in 1867 or 1868, was married to a 
mixed blood, so that I have relatives who are on the roll through 
that marriage. I also desire to state that my wife is a mixed-blood 
Osage, and we have four children who are interested in this propo- 
sition from a tribal standpoint, to say the least. 

Senator Sutherland. They are on the rolls ? 

Mr. Leahy. They are on the rolls; jesj sir. 

The Chairman. I think perhaps you had better make plainer what 
you mean; that is, that their interests would be hostile to the allowing 
of tliis petition. 

Mr. Leahy. Yes, sir; their interests would be hostile, considered 
from a tribal standpoint. When the matter of allotting the Osages 
came up, I of course took considerable interest in the matter, and 
at that time I was asking the Department to enroll some of the 
people whose names are in this joint resolution, especially the 
Stratton and Revard cases. I made the request at that time that 
the Department be permitted to hear these applications that were 
pending in order that the rights of applicants could be determined. 
It was also suggested by Major Miles and myself that if the Depart- 
ment refused to enroll them that we should have the right to go 
into the court — at least we did at that time have the right to eo 
into the court under the existing law, and that that right ougnt 
not to be taken away from us. Congress, however, saw fit to change 
that law with reference to the Osages, and in the allotment bill — 
what is commonly called the allotment bill, the act of Congress of 
June 28, 1906 — it is especially provided that the decision of the 
Department in this matter should not be subject to review by the 
courts. So that the doors of the courts were closed against us. 

I want to make this plain as I go along, that at this time we are 
not asking for the enrollment of any persons whose applications were 
not pending at the time of the passage of the allotment bill. In other 
words, we are not bringing in new cases; we are not bringing in new 
people and asking this committee to consider them and give them 
the right of enrollment. We are only asking for the enrollment 
of those that we believed at that time were legally entitled to enroll- 
ment, and which I take it Congress felt, if the evidence was sufficient 
to sustain their right to enrollment, the Department would enroll 
them. The allotment bill provides as follows: 

And the Secretary of the Interior shall have authority to place on the Osage rolls the 
Dames of all persons found by him after investigation to be so entitled whose applica- 
tions were pending on the date of approval of this act. 

Those whose applications were pending are the people we are now 
representing. Farther along in the bill it provides that they should 
not have the right to go into court, which was granted by a former 
act of Congress, which provided generally that where parties were 
applicants for allotment and allotment was denied them by the Secre- 
tary of the Interior, they should have a right to maintain an action in 
the proper circuit court. 

The Chairman. When was this law passed — in 1906? 

Mr. Leahy. This allotment bill was passed Jxine 28, 1906. I have 
a copy of it in my hand. 
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The Chairman. Pardon the interruption, but were the Osages 
excepted by any law at the time of the enactment of the general law 
whicn allowed Indians claiming allotment the right to go into the 
courts? 

Mr. Leahy. They were not; no, sir. This bill excepted them in 
this language that 1 have read. 

The Chairman. At that time had these Indians applications for 
allotment? 

Major Miles. Yes, sir; prior to that time. And their applications 
were pending at that time. 

The Chairman. And those applications involved particular tracts 
of land? 

Mr. Leahy. No, sir; they were applications to be enrolled. 

The Chairman. Simply to be enrolled ? 

Mr. Leahy. Yes, sir; the bill had not yet been passed which pro- 
vided for the allotting of land, and consequently they could not go into 
court until after the allotment had been made. 

The Chairman. I misunderstood you. 

Senator Sutherland. This allotment bill, as I understand you, 
takes from you the right to go to a court — a right which they had 
under previous legislation. Is that correct? 

Mr. Leahy. Yes, sir. It reads as follows: "And the provisions of 
the act of Congress of August 13, 1894 (28 Stat. L., 305), granting 
persons of Indian blood who have been denied allotment, the 
right to appeal to the court, are hereby repealed as far as the same 
relate to the Osage Indians." That is the clause that took away 
from them the right, in case they were denied the right to participate 
in the allotment of the land, to go into the court. 

Senator Sutherland. What was the reason for denying that, do 
you know? 

Mr. Leahy.' It was to hasten the time when the roll would be 
finally closed, and in order that this might not be dragged along 
through the courts. 

Senator Sutherland. It was to close the matter up? 

Mr. Leahy. Yes, sir. We pressed these matters 

The Chairman. Just pardon another interruption here. State, if 
it is within your knowledge, whether, at that time, there was sufficient 
land belonging to the Osages to cover all the allotments that were 
made including these? 

Mr. Leahy. At that time there were no allotments made, Mr. 
Chairman. 

The Chairman. I mean that have been made. 

Mr. Leahy. There was sufficient land to cover all that were on the 
roll, and these also; yes, sir. 

Senator Curtis, 'there is sufficient land now, is there not, if these 
should be enrolled? 

Mr. Leahy. There are something like 660 acres per capita that wiU 
be divided among those now on the roll if the roll should not be 
increased. 

Senator Sutherland. What do you mean by 660 acres per capita? 

Mr. Leahy. I mean for each member of the Osage tribe there is 
sufficient Osage land to give each 660 acres. 

Senator Sutherland. Surplus land unallotted? 
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Mr. Leahy. All of their land. They were all unallotted at the time 
of the passage of this bill. Since that time they have been allottmg 
the land and have gotten through with three 160-acre tracts for each 
member. Each member now on the roll has been given three 160- 
acre tracts, and the remainder is still unallotted. 

Senator Sutherland. If this bill should pass, are there any 
unallotted lands there from which these allotments can be made ? 

Mr. Leaht. Yes, sir. This resolution, as it is drawn, contemplates 
that the Secretary shall determine the value of an average allotment 
and pay to these Indians the difference out of the tribal fund be- 
tween an allotment they may now receive and an average allotment, 
because of the fact that the land that has now been taken includes 
all the valuable land of the tribe and the land that is left is of little 
or no value. 

Mr. J. J. Hemphill. Are there sufficient funds to pay it? 

Mr. Leahy. Oh, yes, sir; the funds of the tribe have not been segre- 
gated at all. 

Senator Sutherland. Let me ask you one other question before 
you proceed. Were all of the applicants for allotment enrolled except 
these 37 ? 

Mr. Leahy. Yes, sir; they were all on the roll at that time except- 
ing those that we are now asking to be enrolled. 

Senator Sutherland. Thirty-seven people, then, are the only 
applicants for enrollment that were denied ? 

Mr. Leahy. Yes, sir. I desire to call the attention of the com- 
mittee to one other matter. We are not seeking to open the roll for 
new admissions. We are only seeking to put those on the roll who, 
under .that allotment bill, we believe were entitled to enrollment. 
We are not seeking to throw the door open so that other people may 
come in. 

Senator Curtis. I do not think you understood Senator Suther- 
land's question. He meant are there others who might apply, did 
you not? 

Senator Sutherland. No. 

Senator Curtis. Then I misunderstood you. 

Senator Sutherland. My question was this 

Mr. Leahy. That bill only covers these 37, because they were the 
only ones having applications pending. 

Senator Sutherland. My question was whether or not there were 
any of the applicants for enrollment who were denied enrollment 
besides those 37 ? 

Mr. Leahy. There were others, but their applications were not 
pending. They had permitted the Department to close the matter 
up, so that their applications were not pending at that time. 

Mr. Merillat. Are there not quite a large number of others who 
have Osage blood and have been off because of nonaffiliation, and 
except for the technical matter that their applications were not pend- 
ing, they are exactly in the same situation as those who are asking 
rights? 

Mr. Leahy. No, sir. 

The Chairman. Just answer this broad Question whether there are 
others than those who had been rejected ana have never been allotted? 

Mr. Leahy. Yes, sir; they have been rejecting people for a good 
while where they were not satisfied that they were of Osage blood. 
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The persons who have heretofore been rejected have not been rejected 
because of nonaffiliation, but because the Department tound they did 
not have Osage blood. 

Senator Bankhead. What excuse did the Department give for 
refusing these? 

Mr. Leahy. The Department's reason for refusing to enroll these 
people was that the council of the tribe did not consent to it, and, 
secondly, that they had not affiliated with the tribe — that they are 
nonaffiliated Indians. 

Senator Bankhead. And not because of blood? 

Mr. Leahy. No, sir; there ia no question about the blood. I 
think possibly the Department does question the blood as to some of 
those applicants ; I am not sure as to that, but as to the ones that I 
am directly interested in there is no question about the blood. The 
report, which I think you will find the Department will make upon 
these matters, will show that the Stratton people and Revard people 
are all of Osage blood, and that their reason for denying them was, 
first, that the council denied it, and, secondly, that they were non- 
afiiliated. 

Senator Sutherland. Those 37 people made application to the 
council, did they? 

Mr. Leahy, i es, sir. 

Senator Sutherland. I am asking as to the reason that the 
council had for denying them. 

Mr. Leahy. Yes, sir; I was there and heard the council argue 
the proposition. 

Senator Sutherland. What was the reason of the council? 

Mr. Leahy. The reason they did it was, to use their own expres- 
sion, that they did not want to make any more Osage Indians. That 
was the only reason they had. The reason back of it all was because 
they did not want to divide their property among any more mem- 
bers. They did not want to increase tneir roll so as to decrease the 
worth of an individual right. It is a fact that the members of that 
tribe openly and avowedly say that if their brother was off the roll 
they would not vote to put him on the roll. The right of an Osage 
is considerable. Senator Curtis stated, I think, that it was $25,000, 
but he is probablv $10,000 too high — and to enroll a number of peo- 
ple you can see that it would probably take $100 or $200 from each 
member of the tribe. 

Senator Sutherland. How many members are there, approxi- 
mately? 

Mr. Leahy. Two thousand two hundred and thirty. 

Senator Curtis. They would each get 600 acres in land and 
share in about $8,000,000 in money? 

Mr. Leahy. Yes, sir; each would get 660 acres. 

Senator Curtis. And an interest in the oil and gas lands — the 
most valuable oil and gas deposits in the United States. Nobody 
knows what it is worth. 

Mr. Leahy. Nobody knows what it is worth; it is something you 
can not value at this time. That is still tribal property, the ofl and 
gas. Now, then, to take up the case we have here — the case of G. J. 
Stratton and his children, and his sister and her children and one 
grandchild. As stated by Major Miles, the mother of G. J. Stratton 
and of Mrs. Man was a half-blood Osage Indian. The father and 
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mother of Mrs. Stratton and Mrs. Marr went to California at an early 
date. I am not able to state whether those children were born 
among the Osages or born soon after they went to California, but it 
was about that time. Some of the older children, however, were 
bom among the Osages. There was one member of the family that 
a good many years ago came back to the tribe and hved with the 
tribe up to the time of her death. Her name was Brown, and her 
children are on the roll. Senator Curtis is well acquainted with 
some of them — Charley Brown and Ed Brown — and there may be 
some of the other Senators who have seen them here. They show 
plainly the mark of Indian blood. Mrs. Julia Ann Stevens m 1896 
or 1897 — who was another sister to Stratton and Mrs. Marr — ^with 
her son, made application for enrollment. I prepared the applicar- 
tion for her and the council at that time denied her application. The 
Indian agent reported against it for the very same reason that these 
applications are now denied. It came on to the Department and 
tne Commissioner of Indian Affairs, following up the same line of 
argument, that they had been nonaffiliated, also reported against 
them to the Secretary of the Interior. 

The Secretary of the Interior took the matter up and reviewed it 
quite carefully, and in quite a long letter to the Commissioner of Indian 
AfTairs directed the enrollment of these people, stating very clearly 
that the proof was so clear that notwithstanding the fact that the 
council had rejected them and notwithstanding the fact that they had 
lived away from the tribe, they should be enrofled. That letter of the 
Secretary of the Interior directing their enrollment is among the files 
and papers, as well as other evidence which was taken at a former 
investigation of the membership of the tribe in 1896, in which I took 
part. In that investigation Mrs. Rebecca J. Vadney , who is adaughter 
of Mrs. Stevens, and who came earlier to be enrolled, and was enrolled 
with the tribe, was investigated. Upon the evidence taken in her 
case, and the action of the commission that was appointed to investi- 
gate that roll, and the findings of the Department, and the other evi- 
dence submitted to show that Mrs. Stevens was what she claimed her- 
self to be, the Secretary directed her enrollment. All of those records 
are in the Department. There is nothing new to be injected into the 
case outside of the records. The matter has been gone over a number 
of times, and has been briefed and rebriefed, and there is nothing new 
in the way of evidence; there is nothing new in the way of the law. 
In 1887 Congress passed an act in which it stated that persons who had 
removed, who had separated themselves from their tribe and had 
gone out and adoptea the ways and habits of white men or white 
people, that they should become citizens of the United States; they 
were recognized as citizens of the United States. That inducement 
was held out to the members of the different tribes to get them to go 
away from their reservation ; to get them to go out and mingle with 
other people and become citizens of the United States, and they spe- 
cifically declared that by reason of doing so they should not lose their 
rights to the tribal property. That was the act of Congress of 1887. 

Mr. Merillat. Was there not a proviso in that act specifically ex- 
cepting from this provision the Five Civilized Tribes, the Peorias, 
the Miamis, and Osages? 

Mr. Leahy. No, sir. That provision was with reference to the 
allotting of the land and had no application whatever to this matter. 
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Mr. Meeillat. May I be permitted to read that section. It is sec- 
tion 8, and is as follows: 

Sec. 8. That the provisions of this act shall not extend to the territory occupied by 
the Cherokees, Creeks, Choctaws, Chickasaws, Seminoles and Osage, Miamis and 
Peorias, and Sacs and Foxes, in the Indian Territory, nor to any of the reservations 
of the Seneca Nation of New York Indians in the State of New York, nor to that strip 
of territory in the State of Nebraska, adjoining the Sioux Nation on the south, added 
by Executive order. (Kappler, vol. 1, p. 36.) 

Mr. Leahy. Yes, and Mr. Merillat, if you will read the entire act 
carefully you will see that it was intended bv Congress that that 
should go directly to the proposition in the bill which related to the 
allotting of land generally. The Indian Territory, of which the Osage 
Nation was then a part, was exempted from the provision — that is, 
the Osages and Five Tribes, from the general power of the Department 
to provide for the allotting of lands. 

Senator Sutherland. 1 want to ask another question. The Sec- 
retary of the Interior refused enrollment to these people upon the 
Srincipal ground that they had been denied enrollment by the coimcil, 
id he not? 

Mr. Leahy. Yes, sir. 

Senator Sutherland. Do you know whether or not he enrolled 
any applicant who had been denied the right by the council? 

Mr. Leahy. Yes, sir. He enrolled Julia Ann Stevens and her son. 
Julia Ann Stevens is a sister of Mr. Stratton and a sister of Mrs. Marr. 

Senator Sutherland. Was it made to appear before him that they 
had been denied by the council ? 

Mr. Leahy. Yes, sir. 

Senator Sutherland. Does any reason appear in the record for 
that statement? 

Mr. Leahy. I have a copy of the letter here. It is a press copy 
taken from the record of the Department. 

Senator Sutherland. What I want to know is whether the Secre- 
tary gave any reason for enrolling some and denying enrollment to 
others who had been denied by the council ? 

Mr. Crosthwaite. He does not explain it. He denies some and 
does not give any reason. 

Mr. Leahey. After going over the matter of the evidence that was 
submitted and the proposition as to what the Department had there- 
tofore found with reference to the daughter of Julia Ann Stevens and 
stating that there was no difference in their cases, the Secretary says 
this: 

The case of Mrs. Julia Ann St(wen8 and her son, John H. Stevens, does not at all 
differ from the case of her daughter, Mrs. Rebecca Jane Vadney, and it seems quite 
clear that Mrs. Stevens and hor son are equally entitled, by reason of their Osage 
blood, to be placed upon the Ofage annuity rolls. It is said by Assistant Attorney- 
General Hall in his opinion in the matter of the application of Louis Benjamin Les- 
sert (Op. A sat. Attorneys-General 10, 487), " Waivmg the question of the right of the 
tribe, tlirough its council, to pass upon the qualifications of applicants for member- 
ship therein, it is clear that such applications ought not to be allowed by the Depart- 
ment over their protests, except upon indubitable proof of a legal right to such mem- 
bership. 

In the present case the application for enrollment is supported by strong and 
satisfactory proof of Osage blood, and there seems to be no good reason for refusmg to 
enroll Mrs. Stevens and her son upon the annuity rolls. You are, therefore, directed 
to place their names upon the Osage annuity rolls. 

Senator Sutherland. He seems to hold there that the action of the 
council would be prima facie. 
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Mr. Leahy. Yes, sir; that action of the council ought not to be 
lightly passed over, but that where the proof was indisputable that 
the action of the council ought not to govern in the matter; that 
where the proof is clear, and where applicants for enrollment furnish 
satisfactory proof, that they ought to be enrolled, regardless of the 
act of the council, and it appears to me that it ought to appear clear 
to anyone that the council ought not to be trusted in these matters. 
They are each of them vitally interested outside of performing their 
duties as members of the council. 

Senator Sutherland. Let me ask one other question. You are 
by this bill asking the Indian Committee of Congress to review the 
action of the Secretary of the Interior and to set it aside, virtually. 
Why would it not be satisfactory if you had legislation authorizing 
these people to ero to court with theit cases? 

Mr. Leahy. The reason we have asked for this legislation in this 
way is that we feel that to authorize these people now to go into the 
courts and maintain an action for their rights would delay the work 
of the Department in settling up aflfairs with the Osage tribe of In- 
dians. We think that we can satisfy the committee; we think that 
the records will satisfy the committee that these persons are of Osage 
Indian blood. We would have gone into the courts a good while ago 
had it not been for the fact that we were denied that right specific- 
ally by the act of Congress which provided for the allotment of the 
Osages. We, at this time, will say that we are willing to go into the 
courts, and have this matter tested in the courts, but we aid not feel 
that this committee, nor did we feel that the Congress or the Depart- 
ment, would consent to the proposition of delaying the settlement 
of these matters down there long enough for us to determine our 
rights in the courts. 

Senator Sutherland. You can see that this committee has no such 
facilities for examining that question of fact as the courts would have. 

Mr. Leahy. Yes, sir; but I think the report of the Department 
will show that these people are Osages. I think that the Secretary 
of the Interior does not dispute that fact — that they are of Osage 
blood. 

Senator Gamble. I know of some parties who are asking for certain 
names to be inserted in this resolution. 

Senator Sutherland. There probably will be others who claim to 
be similarly situated, who will oDJect to that legislation. 

Mr. Leahy. No; there are no others who are similarly situated. 

Mr. Merillat. There are 140 persons who claim to be Osages and 
are always insisting that they have Osage blood, and in some instances 
I believe the Department concedes that there may be some strain or 
quantum of Osage blood. 

Mr. Leahy. Now, I desire to say this, in response to that si^ges- 
tion. I said that there were no others similarly situated. I can 
repeat that, because these are the persons whose applications were 
pending for enrollment at the time of the passage of the allotment 
Dill. Their applications had not been finally passed upon; the ques- 
tion of their enrollment had not been finally determined. These other 
parties mentioned are persons who were not under the terms of the 
allotment bill entitled to enrollment, and we were entitled to enroll- 
ment under that law. 

Senator Curtis. What provision does the allotment bill make with 
reference to applications for enrollment? 
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Mr. Hemphill. That distinguishes this case from all the others. 
Mr. Leahy. It provides as follows, as I read a while ago: 

And the Secretary of the Interior shall have authority to place on the Osage roll the 
names of all persons found by him after investigation to be so entitled, whose applica- 
tions were pending on the date of the approval of this act. 

And we are bringing ourselves exactly within that clause, and we 
are not asking for the enrollment of any other persons who may show 
Osage Indian blood who did not come under the provision of that bill. 

Senator Curtis. You claim that the one hundred and odd that the 
attorney for the Osages spoke of did not have, or had not had, their 
applications on file at that time. 

Mr. Leahy. Yes, sir; and in addition to that I will state that I pre- 
viously presented for some fifty or sixty persons their application for 
enrollment, and they were denied; but they were not pendmg at the 
time of the passage of this bill and are not coming before this com- 
mittee and asking consideration. 

Mr. Kapplee. But they will come before this committee if the bill 
is passed. 

Mr. Leahy. In view of the legislation that has been had, and the 
condition of this matter with respect to those who claim to be entitled 
to enrollment under the allotm.ent bill, we are willing to be bound by 
that bill. We can go out and get applications from fifty or sixty persons 
who I am satisfied were of Osage Indian blood, and tney were refused 
or denied particularly because they could not produce satisfactory 
proof, but I think we should be confiined to these. 

Now, I wanted to say as to G. J. Stratton and his sister, Rosa 
Loveland, or Rosa Marr now — they are quarter-blood Osage Indians. 
With reference to Rosa Marr I desire to make another statement 
that is within my knowledge, and that is, at the time she made her 
application her name was then Rosa Loveland. There does not 
seem to be anything specifically in the records to show that Rosa 
Marr was Rosa Loveland, but I was there and talked to her at the 
time she made her application, and have talked to her since she 
became Rosa Marr. 

Senator Curtis. And you know that she is the identical person? 

Mr. Leahy. Yes, sir. 

Senator Sutherland. She is a quarter blood, you say? 

Mr. Leahy. Yes, sir; a quarter-blood Osage. These people 
made their appUcations in the first instance to the Osage tribe for 
enrollment. 1 prepared the appUcations for them, and they were at 
that time in the Osage Reservation and desirous of taking up their 
abode with the Osages. They had but little property; they had 
been in California, and had come out there on account of having 
relatives in the Osage country and came there for the purpose of 
taking up their abode. I said to them that it would take some little 
time on account of the slow progress that matters of this kind ordi- 
narily made in the Department, and that they had better not come 
then; that they could come and live with the Osages whenever their 
rights were determined. The fact that they had not been living on 
the Osage Reservation was due to advice from me and not from any 
desire on their part not to affiUate with the tribe, because prior to that 
time the question of affiliation had not been raised in the Depart- 
ment, and the Department had not denied enrollment to anyone on 
account of nonaffihation. With reference to the Revard family, they 
are a good deal in the same position as the Stratton family, except 
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that Peter Revard, whose name is mentioned in this resolution, has 
been living on the Osage Reservation. 

I want to state one other thing upon the question of affiliation. 
It was impossible for them to come there and afnUate with the tribe — 
just as much as it is impossible for a white man to come there and 
affiliate. I have lived there at one point for sixteen years, and have 
been there more or less since 1884. I could not affiliate and do not 
affiliate now; that is, in the way of affiliation, because these matters 
are given over absolutely to the Department lor their determination 
and control, and people who live there, except where they were there 
in some official capacity, have been required to pay for staying 
there. I have known of people who came there and whose appli- 
cations were pending for enrollment who were required to pay $1 
a month tax for the privilege of living on the reservation. That 
was the general rule that was in vogue down there. Major Miles 
knows that those people, outside of the members of the tribe, have 
been paying for living there, and even those claiming to be Osages 
were not permitted to take part in the council or to vote, and were 
given absolutely no recognition whatever. 

So the question of affliation with the tribe was something that 
was impossible for anybody except those whose names were on the 
roll. 

Now, with reference to the Callaghan child about whom Senator 
Paynter was asking some questions a while ago, I would state that 
that is the illegitimate chila of the Indian Sheshe. It is my opinion, 
and it was the opinion of the counsel for the Indian child at the time 
her application was being presented — ^but who are now on the other 
side of the case, unfortunately — that she was> really entitled to 
enrollment under the terms of tliis allotment bill, because the bill said 
"the children of persons whose names were on that roll on the 1st 
day of January, 1906, shall be enrolled." The Secretary of the 
Interior did not enroll her and at no time in his findings did* he go so 
far as to state whether or not she was the child of Shesne. If he had 
gone far enough in any of his findings to state that she was the child 
of Sheshe, it was the intention of counsel, and it would have been 
right, to have brought at once an action in mandamus to force him 
to place the name of that child on the roll. But he refused in his 
finaings to do that. In his report to this committee he says that she 
is the child of Sheshe, but when he was considering the case and in his 
opinion in the case he refused to come to the point of sayiag whether 
or not she was the child of Sheshe, although there is not a scintilla of 
evidence in all the case, not even an intimation, that she is not the 
child of Sheshe. Sheshe testifies as to the circumstances under 
which she might have become his child. The mother of the child 
testified to the same circumstances, and the child itself shows plainly 
that it is an Indian; it bears all the marks of an Indian, and yet she 
was not enrolled under this bill. She should have been enrolled. If 
the Secretary had come to the specific point and had not dodged the 
issue, an action in mandamus would have properly laid against him 
and he would have been forced to enroll her. 

In the Appleby matter, as was stated to you by Mr. Miles, Mrs. 
Appleby was enrolled in 1847. Her father had been among the 
Osage Indians. She was just a very small girl when she came among 
them, 3 or 4 years of age, when they lived over in Missouri. She was 
enrolled, as I have said, in 1847, because of her marriage to a member 
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of the tribe. Some time in the seventies her name was taken from 
the roll without any reason being given therefor. In 1905 the 
Secretary reenrolled her, providing that she should only have the 
right to draw annuities during her lifetime. The allotment bill does 
not make any discrimination between the rights that belong to the 
members of the tribe. It was our contention and has been our con- 
tention that under the allotment bill she should have been enrolled. 
Every person who drew or shared in the annuities of that tribe was 
at the time of the passage of this allotment bill a member of the tribe, 
as is shown by the roll of that tribe. They were members of the tribe 
regardless of whatever difference there may have been in their rights. 
She should have been enrolled, but she has not been enrolled. We 
are now asking that she be given the rights which we think she is 
entitled to under the terms of that bill. 

With reference to the Hunt family I will say that John Thomas 
Hunt is a brother of a woman who was enrolled along about 1890, by 
the name of Mary Clem. The Clem case has become somewhat 
notorious in the Department, because it has been fought throughout 
two investigations. In 1896 the rights of the Clem family to become 
enrolled were investigated by a special commission appointed to 
investigate those rights, and, finally, the right of Mrs. Clem and her 
family to remain on the rolls was determined by the Secretary in her 
favor. The decisions had been against her up to that time, but in a 
final decision the Secretary sustained her on the roll. Under the 
allotment bill, which provided for the investigation of the rolls, her 
case was again brought up and the matter was again fought before the 
commission that had authority to investigate it, and it. went through 
the Department and to the Secretary of the Interior, and the Secretary 
again sustained her on the roll. John Thomas Hunt is a brother of 
hers, and his children are of course nephews of hers. The Hunt 
family belongs to what is known with us as the Javine family, and 
the Javine family date their right to enrollment back to Anson Larine, 
whose name will be foimd mentioned in the treaty of 1825. 

There is one other matter which Major Miles spoke of as to which 
I think he is a little mistaken. He said that Moses Plomondon was 
a white man. 

Major Miles. No; I said excepting Moses Plomondon. 

Mr. Leahy. I thought you said Moses Plomondon was a white 
man. He is a part blood Indian of another tribe, but has never sus- 
tained relations with his tribe. 

Senator Sutherland. Yes; he stated that. 

Mr. Leahy. I desire to say, gentlemen of the committee, that if 
this matter can be closed up at this session of Congress it is highly 
important that it be done, because to pass it over, with conditions 
as they now are, will pass it over to a time when the land will be 
allotted, and to a time when the Secretary shall have segregated and 
divided up the money that belongs to the tribe. That matter is pro- 
gressing right along now, and, as I understand it, the roll is either con- 
firmed by the Secretary or about to be confirmed, and before another 
session of Congress could come along and take this matter up and take 
action on it, the Secretary, under his authority given him in the allot- 
ment bill, will have divided the Osage money and completed the divi- 
sion of the land, and these people would be in a bad place. 

We therefore think that this session of Congress snould take this 
matter up and dispose of it. 
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STATEMENT OF DB. H. M. HAMBLIN, OF NEWKIBK, OELA. 

The Chairman. State your residence and business. 

Doctor Hamblin. I live at Newkirk, Okla.; I practice medicine. 

The Chairman. You may proceed with your statement. 

Doctor Hamblin. The Department proof, the church proof, makes 
it a little stronger. By the church proof Nora James and'AngeUne 
James are quarter-blood Qsages. Floyd Thompson, Grace Thompson, 
and Thelma Thompson would be one-eighth blood by the church 
proof, which we have on file. Maudie Fronkier and Panzy Fronkier 
would be one-eighth. The Department found the last one-sixteenth. 
The Thompsons, Floyd, one-eighth and Grace and Thelma one- 
sixteenth. 

Senator Curtis. What is the degree of blood of all the Belle Auld 
children on the father's side, of Osage, if you have it not on both 
sides ? 

Doctor Hamblin. On the father's side it would be, by the church 
proof, one-eighth; the Department gave one-sixteenth in the 
Wesoppan case. 

Senator Curtis. Do you know what degree of Osage blood is on 
their mother's side — who it is admitted was an Osage, and was on 
the Osage roll ? 

Doctor Hamblin. I should think that would be nearly a full-blood 
Osage, or at least one-half. I have never looked that up, but I know 
there were on the roll a great many of them, and on the father's side 
88 of their cousins and brothers are on the Osage roll. 

Senator Sutherland. I do not understand what you mean by 
saying one-eighth on the father's side and full blood on the mother s 
side. 

Senator Curtis. The father was both a mixed-blood Osage and 
Kaw, but affiliated with the Kaws, and he gave the degree of blood 
of the Osage part of it, and the mother was an Osage. 

Senator Sutherland. It is an admixture of Indian blood? 

Senator Curtis. Yes; two tribes. 

The Chairman. Do you desire to say anything further. Doctor 
Hamblin? 

Doctor Hamblin. I do not know that I do unless some member of 
the committee desires to ask me a question. 

The Chairman. What is the pleasure of the committee with regard 
to these hearings? 

Mr. Merillat. Mr. Chairman, we will, of course, desire a hearing on 
behalf of the Osage Indians, and I would like to say. that we have 
been retained by the Osages in this matter only very recently. It is 
admitted that this would take away from the Osages from $600,000 
to $1,000,000. It fTirthermore involves conflicting questions as to 
these 37 applicants. We ought to have an opportunity to examine 
the record in some respects. We have notmng but the skeleton 
findings of the Department. The law provided that the findings 
of the Department should be final, and it has been so accepted wiin 
respect to the Five Civilized Tribes. Now, we think we ought to 
have a fair opportunitv, and sufficient time to go through the record 
before we are expected to make any response. 

Mr. Leahy. I desire to correct one statement of Mr. Merillat, 
and that is that so far as we are concerned we do not admit that 
this is taking anything away from the Osage tribe. 
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Mr. Field. It looks as if it was taking it away from the rich ones 
and giving it to the poor. 

The Chairman. How long do you desire? 

Mr. Merillat. I think one week after we can see the printed 
record in consideration of the importance of this case, and tne con- 
flicting matters of fact that are involved in several cases, because each 
branch of these 37 of course stand upon their own facts. There mav 
be certain common opinions of the Department nmning through 
several of them, but certainly as to quite a few of these 37 tne OTOund 
of the Department's action is wholly distinct from its ground as to 
probably almost a majority of the applicants. 

Senator Curtis. It seems to me tnat in view of the fact that the 
Department admits that these people are of Osage blood — as the 
record shows it is admitted — many of them anvhow, and as the 

auestion is largely a legal one, as is contended by the attorneys of the 
Usages, that they ought to be able to make their reply inside of a week. 

IVfi. Hemphill. I want to say that while there are 37 people here, 
there are some of them who belong to the same family. 

The CHAmMAN. Would a week from to-day be satisfactory to you 
gentlemen? 

Mr. Merillat. Yes, sir. 

The Chairman. I think you will be able to see the record to- 
morrow or next day, and the committee will now adjourn to meet one 
week from to-day, Wednesday, May 6, 1908, at 1.30 o'clock p. m. 



OPENING OF THE OSAGES' ROLLS. 



Committee on Indian Affairs, 

United States Senate, 
Washington J D, C, May 6, 1908. 

The committee niet pursuant to adjournment at 1.30 o'clock p. m. 

Present: Senators Clapp (chairman), Sutherland, Curtis, Stone, 
and Paynter. Also, Charles H. Merillat, Charles J. Kappler, Ret 
Millard, J. B. Trumbly, and Wilson Kirk, representing the Osage 
Nation, and Messrs. Leahy, Miles, Henaphill, Belt, and Hamblin, rep- 
resenting the applicants. 

The Chairman. Gentlemen, I may say in this matter with regard 
to the opening of the rolls, that, without prejudging it at all, there is a 
vast difference between the Senate granting the rights and refusing 
rights, and while a man might be willing to send this matter to the 
Court of Claims he might not be willing to reject these applications. 
So the idea has occurred to me to make that suggestion. While the 
committee, I may say, has never considered the matter, I am rather 
inclined to think that it would probably be favorable to pursuing that 
course. Do you incline to that idea? 

Senator Sutherland. Yes; I do not see what objection there 
could be to that. 

Mr. Leahey. With reference to the court, our idea was that if it 
went to the court it should go to the circuit court, whose jurisdiction 
is where the tribe is, and where the evidence could probably be found. 

Senator Sutherland. That would be a matter or detail. The ques- 
tion, primarily, is whether or not it should be sent to the court at all. 
What objection would you have to that, Messrs. Merillat and Kappler? 

Mr. Merillat. Our position is that the agreement between the 
Osages and the United States contemplated a trial of all persons whose 
cases were contested; that trial was had, and these applicants lost. 
The Osage agreement, when it came to Congress, gave the Osages the 
right to contest the cases of any person who had been enrolled through 
fraud. Now, after that agreement was sent here, and after it had 
been introduced and toward the close of its consideration, the persons 
who were representing certain of these applicants — the Osage Nation 
not being represented here^foreclosed the opening up of the rolls on 
account of fraud by getting inserted a proviso that they could only 
be opened up for newly discovered evidence. When the matter 
came before the Osage Piloting Commission, that Commission found 
that certain evidence that was offered was newly discovered evidence, 
and opened it up, and with that evidence, which they thought they 
had the right to consider, which showed fraud, they decided against a 
large number of those persons 

Then the Commissioner of Indian Affairs affirmed that decision, find- 
ing that their enrollment had been procured by fraud and that they had 
no Osage blood. When, however, it came before the Secretary of 

45 
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the Interior he reversed the finding of the officer who had the wit- 
nesses before him. You know the Supreme Court opinions ordinarily 
are that the finding of an auditor or a referee or a master will not be 
disturbed on a question of fact, the person who personally takes the 
testimony being the best judge. But, notwithstanding those two 
adverse decisions, when it came before the Secretary of the Interior 
he held that he was so bound and so limited by the act to wind up 
afTiiirs of the Osages that he could not take into consideration at all 
a large part of such testimony, and said that, eliminating everything 
that should be eliminated, under a strict construction of what was 
newly discovered evidence, there was not sufficient to show fraud by 
clear and convincing proof, and therefore he reversed the two findings 
below — those of the Osage enrolling and allotting commission and the 
Commissioner of Indian Affairs. 

Now, if the matter goes to the court on any person's right, the 
Osage Nation certainly should have the right, as is ordinarily oiven 
to every person, to impeach a finding for fraud. If the matter should 
go to the court we think that what should happen would be that 
there should be a complete determination with respect to those 
persons as to whom the Osages lost on this rather technical ground, as 
1 see it, that they must rely to remove from the rolls for fraud solely 
on newly discovered evidence, as well as those cases which they w^on. 
The attorneys for the applicants want to retry all those cases that 
they have twice lost, but not to retry any case that they have won 
and cases that they have won purely by excluding evidence of fraud. 

Senator Sutherland. It is not a question of what the attorneys 
want, or the rights of tho attorneys, but it is a question of the rights 
of these parties. Why should these people be denied the right to go 
into court and litigate their claim because somebody else may have 
been improperly or fraudulently put upon the rolls ? 

Mr. Merillat. They are claiming their rights through these same 
people who were put upon the rolls through fraud. 

Senator Sutherland. I do not quite understand that. How do 
you mean ? 

The Chairman. I suppose he means where a man is enrolled and a 
child is claiming the right because his parent has been enrolled; is 
that it ? 

Mr. Merillat. That is it in part. For example, the Osage 
council 

Senator Sutherland. I understand what you mean; it is that the 
judgment of the Secretary of the Interior that these parties who were 
enrolled and entitled to enrollment would not prevent the court, in 
the case of these 37 people, from inquiring into their rightfulness to 
be enrolled. Is that it? 

Mr. Merillat. It would not, provided he sent the matter to the 
court, and provided that Congress acted, and assuming now that 
Congress could act for the present without reference to the tribe; 
there is perhaps a decided question there in view of the way in which 
they have their title to the lands. 

Senator Sutherland. But what I mean is the judgment of the 
Secretary of the Interior with reference to the claim of the father, for 
example, of one of those appUcants would not be res judicata upon 
the question of the right of the child to be enrolled. There would 
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not be any such gravity in the case as to preclude the court from 
inquiring into the rightfuhiess of the iudgment. 

Mr. AIerillat. No; but here is the situation: Suppose upon a 
review of the whole case it be found, for example, that certain persons 
were not entitled to be upon the Osage rolls — that is, on a view of the 
whole evidence or of all of the case before it, and yet because the 
Osage council that was in power about 1889 to 1892 had been induced, 
as two of the bodies found, by bribery and fraud to put upon the rolls 
certain persons who are kin to those who are now seeking it, it was 
held that the Secretary could not go in and exclude them, because he 
had to throw out a great deal of evidence, and because it was not 
newly discovered evidence, and therefore he would have to permit 
those persons on the rolls to remain while excluding those not on the 
rolls and as to which latter the law permitted all the facts to be 
proved. 

Now, if the matter is to be tried we think that the whole case 
should be opened and the Osage Nation not foreclosed from showing 
that certain persons had no Osage blood, and that they got the right 
that they had by fraud. The Secretary, purely upon this technical 
proposition that he must rely upon newly discovered evidence and 
not on documents on file, deprived the Osages of the right of remov- 
ing those persons from the rolls. 

Now, the situation is exactly this, that those persons who got their 
rights in this manner had two trials just the same as those who did 
not get on. With respect to those who got on, the finding of the Sec- 
retary of the Interior was that it was a Scotch verdict — probably 
guilty but not proven by sufficient evidence to knock them off. 

Senator Sutherland. Then your position is that if the ri<rht of 
appeal is given, it ought to be given to the Osage Nation as well as to 
these individuals? 

Mr. Merillat. To both parties. 

Senator Curtis. Then you would want to open up the whole ques- 
tion? 

Mr. Merillat. We would want to open up the whole question with 
respect to those persons who, under the act of 1906, had their rights 
passed upon, because under the terms of the agreement between the 
Osages and the United States, that agreement contemplated a trial 
before the allotting commission and the Secretary of the Interior 
of the rights of all persons who claimed to be entitled to Osage enroll- 
ment, including those who had gotten on by fraud and any who had 
been denied. 

Senator Curtis. It did not go as far as that? 

Mr. Merillat. That was the agreement, as shown in the print of 
the bill as it was first introduced. Subsequently, and after that bill 
had been introduced and had been reported by the House, at the last 
moment there were inserted the words that they could not dispute 
those cases for fraud except upon newly discovered evidence. Now 
those words barred the door to the Osages. 

Senator Curtis. Do you say that that was put in on the floor of 
the House? 

Mr. Merillat. I do not say that they were put in on the floor of the 
House; I can not say that it was done on the floor, but we say it was 
not in the bill drafted by the Osages and introduced in the House or in 
the bill as reported to the House. 
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Senator Curtis. Are you sure about that? 

Mr. Merillat. I have the print here. 

Senator Sutherland. But it is in the act? 

Mr. Merillat. It is in the act. Now, those words were inserted by 
these gentlemen, or some of them, representing the present applicants 
or they sugg:ested them rather, and as passed the Senate and the 
House, put in these words without considering, as we think, the full 
eflFect oi what those words would mean. The Osages had no repre- 
sentative here to explain what would be the re^lt. Secretary 
Hitchcock denied them an attorney. They could not be represented 
and the Secretary was not representing them. 

Senator Curtis. My recollection is that those words were inserted 
upon the recommendation of the Secretary of the Interior, because I 
was chairman of the subcommittee that had charge of that bill, and 
my recollection is that the Secretary of the Interior and the Commis- 
sioner of Indian Affairs both recommended that those words be put in, 
because they had already tried the cases and said it would be unfair to 
open it up unless there was newly discovered evidence. 

Mr. Merillat. Ihe legislation was construed to mean that when 
the Osages did discover newly discovered evidence and open up a case, 
the Secretary could not consider in reaching his decision the old evi- 
dence; for example, the testimony of persons who had testified 
before; they excluded all that, and by this system, as the report of the 
Secretary or the Interior shows, of the exclusion of a large part of the 
testimony that showed fraud, the Secretarv was compelled by the 
limitations placed by the act , as amended ,on nim to find that there was 
not sufiicient evidence to fairly overcome the presumptions of innocen ce 
and presence on the rolls, and therefore reversed the finding of the 
Commissioner of Indian AfTairs arid the alloting commission that 
foimd that lack of Osage blood and fraud had been proved. The 
whole question turned, as the decision shows, upon how strictly you 
were going to construe the words '* newly discovered evidence, and 
the Department felt constrained to construe them as strictly as the 
strictest court would construe them. 

Senator Sutherland. Let me ask you one or two questions for my 
own information When did the Secretary complete this enrollment 
under the act ; do you know about when it was ? 

Senator Curtis. The roll has just been completed within a week or 
two? 

Mr. Merillat. No; the rolls were supposed to have been com- 
pleted about a year ago. 

Mr. Kappler. July 1,1907; they were closed then, under the act of 
June 28, 1906. 

Senator Sutherland. And these people who are included^ in this 
joint resolution were at that time denied enrollment, about a year ago? 

Mr. Merillat. They were denied the right of enrollment. 

Senator Sutherland. I just wanted to get the fact. Now, one 
other question. The act under which the Secretary made the enroll- 
ment provided in express terms that no right of appeal should be 
allowed either party ? 

Mr. Merillat. i es, sir. 

Senator Sutherland. Under the general law, if it had not been for 
the special provision of this act, both parties would have had the right 
of appeal ? 
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Mr. Hemphill. You mean the right to go into court? 

Senator Sutherland. Yes; the right to go into court, or some 
other way by which the action of the Secretary would be reviewed. 

Mr. Merillat. It it claimed they had the nght; that is perhaps a 
question under the decisions and the statutes and treaties as far as 
relates to theOsages, but we will concede for the moment that they had. 

Senator Sutherland. Yes. Now, I want to ask you if you know 
why the ri^'ht of appeal was denied imder this act, or the right of 
review, rather, in the court? 

Mr. Merillat. I take it for granted that that was in pursuance of 
a general pohcy which the Government or Congress had adopted in 
making the rolls of the Five CiviUzed Tribes. There were any num- 
ber of persons in the Five Tribes who were very desirous of having 
the court pass upon their cases, but it was held that there must be a 
final tribunal, and finally that these matters were such that they 
could be better passed upon by the Executive Departments than by 
the courts. As a matter of fact, resort had been originally permitted 
to the courts, but the experience had been so unsatisfactory that 
Congress rejected that and repealed the provisions as to court review 
and made the decision of the Secretary of the Interior final as to the 
Five Civilized Tribes rolls. 

Now, it did thiat with respect to those who are highly civilized and 
versed in diplomacy and law, such as the Cherokees, who are at the 
height of legal and diplomatic ability among the Five Civilized 
Tribes. When it came to the Osages, Congress adopted the very same 
plan, presumably, as I take it, for the reason that they did not want 
these matters to be held down to the strict rules of evidence, and 
furthermore because of some local sentiment in the court down there, 
which they feared would interfere with the proper decision and adju- 
dication of the court. 

That is one reason why we would prefer your suggestions with 
respect to the Court of Claims to the courts down there. It is a very 
easy thing to dispose of somebody else's property, as everv court has 
found when it has had a will case, or something of that kind, under 
consideration; but the reason I have stated, namely, the legislation 
with respect to the Five Civilized Tribes providing for their dissolu- 
tion and the winding up of their affairs, was the precedent that 
resulted in the Osage allotment act of June 28, 1906. 

Senator Curtis. Of course you know this bill was drawn by the 
Osages themselves. 

A&. Merillat. The bill was drawn by the Osages, but it did not 
have in it these words with respect to newly discovered evidence, 
and the print as first introduced shows that it did nol , nor as it was 
reported to the House. But the words limiting the investigation of 
alleged fraudulent enrollments so as to exclude all but newly discov- 
ered evidence was added, and that amendment clamped the lid down 
on investigation of the fraud that had frequently been perpetrated, 
and which, notwithstanding that clamp, the allotting commission 
and the Commissioner of Indian Affairs found had been practiced. 
The Secretary of the Interior, however, found that he ought to 
return a Scotch verdict since the act compelled him to exclude evi- 
dence which the lower bodies had considered. 
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Mr. Hemphill. I want to say, with the permission of the com- 
mittee, with reference to the Five Civilized Tribes, that that state- 
ment of counsel is correct, except that they found that such gross 
injustice had been done by denving them the right to go to court 
that in the Cherokee case the Secretary referred the matter to the 
Court of Claims under the Bowman Act and Congress then provided 
for an appeal in the case of what is known as ** intermarried white 
people,'' and both the Coutt of Claims and the Supreme Court of the 
United States overruled the Department of the Interior and the Com- 
missioner of Indian Affairs, and the same is true with reference to 
the Choctaws and Chickasaws, where they permitted them to go 
into court and contest the rights, established a special court and thus 
established another right for them to go into court. 

Mr. Merillat. Please do not understand me as assenting to the 

?roposition that we should go into court on Senate Resolution No. 
0. We ai'e not assenting to that. We want those rolls kept closed, 
just as in the case of the Five CiviUzed Tribes. You are closing those 
rolls down hard and fast, notwithstanding the fact that some persons 
never had their cases passed upon at all; that many were overlooked 
through oversight, and that in the closing four weeks of the cases 
hundreds of cases were rushed through without any consideration what- 
soever. It was held by Congress that there should be a time for 
closing; that they had to close them finally. As I say, you have 
closed those Five Tribes' rolls finally and for good, notwithstanding it 
is admitted that persons even did not have their cases passed upon, 
and notwithstanding it is admitted that in the last four weeks or the 
consideration of the matter there were cases passed upon in which 
they simply turned them over and affirmed everything that was done 
by the Dawes Commission, and where they even had made in the last 
two weeks a new rule of evidence, namely, that they would on appeal 
affirm every case upon which the Dawes Commission had decided. 
These things the Secretary was forced to do owing to the rush of clos- 
ing the rolls. Our firm probably has opposed as strenuously as any- 
one the Department where we thought it was making a mistake of 
law; but on the whole the Interior Department has splendidly performed 
a vast and difficult undertaking in administering the enrollment and 
affairs of the Five Civilized Tribes. Congress is insisting that those 
rolls shall be kept closed notwithstanding what necessarily went on 
Or occurred an the closing days; yet here, with respect to the Osage, 
where there was the fullest opportunity of consideration, where 
everybody had his day in court, where everyone had his case squarely 
and specifically passed upon and then reviewed and rereviewed, it is 

{)roposed to reopen the cases the Osages won. As to those 37, or a 
arge portion oi them included in Senate Resolution 70, their cases 
had been decided in March, 1905, but after this act was amended, 
80 it would not take effect until its passage, these gentlemen appearing 
for the 37 applicants filed formal motions for review without any- 
thing in the shape of newly discovered evidence or anything else, 
simply putting tneir motions on file fifteen months after the cases 
had been decided, asking for a rereview of something that had been 
decided, and therefore had their cases pending, and when they again 
lost they now ask you to send their cases to a new tribunal. They 
gained new consideration by filing a formal stock motion saying the 
former decision was wrong for errors of law and errors of fact, and 
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thus obtained new trials. That can be verified by the official records. 
I had not time to examine the records to see if this is true of all the 37; 
but it is true, for example, with respect to the Strattons, the Revards^ 
the Hunts, the Crumps, and others. 

The Chairman. I think you had better now proceed with your 
argument as you originally contemplated. 

Mr. Leahey. Mr. Chairman, beforiB Mr. Merillat proceeds I hava 
two papers that I desire to file. They are two affidavits which identify 
Mrs. Rosa Marr as being Rosa Loveland, who formerhr made the ap- 
plication. One of the affidavits is by her sister, Mrs. Julia A. Hackle- 
man, who is now on the Osage roll, and who testified to knowing thak 
the person now known as Rosa Marr was at the time of making th© 
application Rosa Loveland. The other affidavit is by Rebecca J. 
y amell, who testified to the same thing. I offer these for identifica- 
tion, and ask that they be put in the record. 

The Chairman. That may be done. 

The papers are as follows: 

State op Oklahoma, Osage County^ bb: 

Julia A. Hackle man, being first duly sworn, on oath says: 

My name is Julia A. Hackleman; my fonner name was Julia A. Stephens, prior to 
my marriage with Mr. Hackleman; I am a member of the Osage Tribe of Indians ana 
enrolled on the rolls of said tribe; I am a sister of Mrs. Rosa Marr, who is an applican| 
for enrollment with the Osage tribe of Indians; I know personally that at the tim« 
Mrs. Marr made her application she was then Rosa Loveland, but that since said appli- 
cation she has married Mr. Marr, and her name now is Mrs. Rosa Marr; I know of my 
own knowledge that Mrs. Rosa Marr and Mrs. Rosa Loveland are one and the samid 
person and that the change in name is due to her marriage with Mr. Marr. 

Julia A. Hackleman. 
Subscribed and sworn to before me this 27th day of April, 1908. 

A. B. Laffoon, Notary PublU. 
My commission expires July 8, 1911. 

State op Oklahoma, Osage County j ss: 

Rebecca J. Darnell, being first duly sworn, upon oath says: 

My name is Rebecca J. Darnell; my former name prior to my marriage with Williaia 
Darnell was Rebecca J. Vadney; I am enrolled as a member of the Osage tribe of 
Indians and enjoy the privileges and benefits as a member thereof; I am a niece of Mra^ 
Rosa Marr, who is an applicant for enrollment with the Osage tribe of Indians; at the 
time of making her said application Mrs. Rosa Marr was then Mrs. Rosa Loveland, and 
the application was made in the name of Rosa Loveland; that I am personally ao- 
quainted with the fact that Mrs. Rosa Marr made her application in the name of Mrs» 
Kosa Loveland, whom she then was; that since she made this application she was ma»- 
ried to a man by the name of Marr, and that the former Rosa Loveland is now Ros^ 
Marr, and that they are one and the same person, and that I have personal knowledgi^ 
of the facts written above. 

Rebecca J. Darnell. 

Subscribed and sworn to before me this 27th day of April, 1908. 

[seal.] a. B. Laffoon, Notary PtiblU, 

My commission expires July 8, 1911. 

ARGUMENT OF CHARLES H. MERILLAT ON BEHALF OF THE 

OSAGE NATION. 

Mr. Meeillat. Mr. Chairman and gentlemen, I first desire to oflPer 
in the record a resolution adopted bj the Osage Nation, which I will 
hand to the stenographer, which recites the fact that the Osage allo^ 
ment act of 1906 had been agreed to by the Government of the 
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United States and the Osa^eS; and that it provided for enrollment 
and other things that had Been accompUshed^ and that it was their 
wish that their allotments be completed as soon as possible^ and that 
the lands be turned over to the individual members. It then resolves 
that Congress shall be requested to defeat Senate resolution No. 70, 
and that the provisions of the allotment act, as agreed to by the 
United States and the Osage Nation, shall be strictly adhered to and 
that a copy of the resolution be sent to Congress. Attached to this 
are a number of petitions signed by members of the tribe. 

RESOLUTION 

Whereas on the 16th day of March, 1908, Senator Gore, of Oklahoma (by request), 
Introduced a joint resolution No. 70 providing for the enrollment of certain persons 
as members ot the Oss^ tribe of Indians, and for other purposes, giving the names of 
the persons asking to be so enrolled; and 

miereas we are well aware that none of the names in the bill mentioned are justly 
entitled to enrollment, and further, that babies bom since July 1, 1907, to parents 
whose names are already on the roll with undisputed rights, have been denied enn)ll- 
ment; so why should Congress authorize the Secretary of the Interior to place on the 
Osa^e tribal roll people whose rights and applications have been denied and rejected 
by the Osage National Council, the Secretary of the Interior, and the Commissioner of 
Indian Affairs at Washington; 

Whereas in the allotment act approved June 28, 1906, the following was agreed to 
by the Osage tribe unanimously, and we earnestly request that the same be strictly 
adhered to: *'That the roll of the Osage tribe of Indians, as shown by the records of 
the United States in the office of the United States Indian agent at the Osage Agency, 
Oklahoma Territory, as it existed on the first day of January, nineteen hundred and 
six, and all children bom before January first, nineteen hundred and six, and July 
first, nineteen hundred and seven, to persons whose names are on said roll on January 
first, nineteen hundred and six, and all children whose names are not now on saia 
roll, but who were born to members of the tribe whose names were on the said roll 
on January first, nineteen hundred and six, including the children of members of the 
tribe who have, or have had, white /husbands, is hereby declared to be the roll of said 
tribe and to constitute the legal membersliip thereof;" and 

Whereas if this bill becomes a law it will rescind that portion of the allotment act 
giving the Secretary of the Interior the power to revise and make final approval of the 
Osage rolls, and as this is contrary to the intent and wishes of the Osage people, we ask 
for tiie defeat of same in Congress; and 

Whereas it is the wish of the Osage tribe of Indians that their allotments be com- 
pleted as soon as possible and the lands turned over to the individual members for 
their own use: 

Now therefore be it resolved. By the Osage national council in special session assem- 
bled, this 31st dav of March, 1908, that the Congress of the United States be, and is 
hereby, requested to defeat Senate resolution No. 70, as introduced by Senator Gore 
on March 16, 1908; and 

Be it further resolved^ That it is the wish and sentiment of this body assembled that 
the provision of the allotment act, as approved June 23, 1906, be carried out and strictly 
adhered to. 

Be it further resolved^ That a copy of this resolution be mailed to the chairman of the 
Senate Committee on Indian Anairs, to the chairman of the House Committee on 
Indian Affairs, the honorable Secretary of the Interior, and the honorable Commis- 
sioner of Indian Affairs. 

I, Ne kah wah she tun kah, hereby certify that the foregoing resolution was passed 
by a unanimous vote of the Osage business committee or council in session at Faw- 
huska, Okla., on March 31, 1908. 

Signed at Pawhuska, Okla., this April 2, 1908. 

Ne kah wah she tun kah (his x mark), 

Principal Chief, Osage Nation. 
Attest: 

Harry Kohpat. 

Secretary ana Acting Interpreter, 
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Petition. 

We, the undere^ned, adult members of the Osage tribe of Indians, do hereby heartily 
indorse the resolution of the Osage national council of March 31, 1908, herein attachea, 
asking for the defeat of the Senate resolution No. 70, introduced by Senator Gore, of 
Oklahoma, by request; that it is our sincere wishes that said resolution of the Osage 
council be strictl^r adhered to. 

Tom Big, chief; Charles Pettit, Charley Wah rhe she (his x mark), Herman 
McCarthy, Me lo to Moie (his x mark), Francis Claremore (his x mark), 
Amos Hamilton, Gilbert Cox, Hah Moie (his x mark), Silas Sanford, 
Jar Red Eagle, Brown Tsa pah shin kah (his x mark), Wah sho shoh (his 
X mark), Roy James, Ne kah ke pah nah, Edgar McCarthy, Albert 
Penn, John Oberly, John Abbott, Claude Smith, Lew Netore, 011a 
hak moie, Ta wa he old man, Ya he tak ka she, Sho kah moie, Wa kah 
tak kak, Lulhur Harvey, Ho kah she he. Me kah wa tak hak, Wiley 
Fish, Ta hak hah he. She She, Dan G. West, Son sac pah kah, Jack 
Wheeler, A Pe Sah tee, James White Horn, Fred Penn, En goah Kah 
Shin Kor, Mo ea me pah. Moh e koh moie (his x mark). He se moie (his 
X mark), John Blackbird (his x mark), Wan shin wah hah (his x mark), 
Che sho hun koh (his x mark), Oliver Martin (his x mark), Opah shoe 
poh (his X mark), Moh hob ^oh (his x mark), Shon kah tsa oh (his x 
mark), Moh she tab moie (his x mark), Ko she wah tsa (his x mark), 
William Fletcher, Edgar Foraker, Don Dickinson, Tilton Ent ok ah, 
Sha wah pe (his x mark), Lurther Elkeins, Frank Cannon, Tony 
Towsend, run kah wah tau kah (his x mark). Sou sa grub (his x mark), 
Edd Miller, liugene Butler, Chas. Grant, Bisn:ark Mosier, Dominic 
Daniels, To wah E. he (his x mark), Hun Kah hop py (his x mark), 
George Bighcart, Joseph Mason, Ke ne Kah (his x mark), Joseph Dan- 
iels, Alfred McKinley, Wah hah geh hah (his x mark), Ne kah lim pah 
(his x mark), Earnest Roe, Clinton Big Heart, Jake Mosier, Eves Tall 
Chief, Henry Tall Chief, Kah wah c (his x mark), Kah wah ho tsa (his 
X mark), Gumey E. Miller, Alex. Tall Chief, Perry King, Bro ki he kah 

giis X mark), Andrew Bfe,rry, Herbert Spencer, Alex Tall Chief, jr., 
aniel MrDougan, John Claremore, Pun kah shin kah (his x mark); 
Thomas S. Weather, Peter Cf Charob, Judy Lawrence (his x mark^, 
Fred Lookout, Willie Shop, John Nah han scab she (his x mark), 
Edward Bunt, Piece St. John, Etsa sta hah hah (his x mark), Henry 
Ko she he (his x mark), Richard Firewalk, Big Eagle (his x mark), 
Orlando Kenworthy, Wye ee hah kah (his x mark), Wye E mah she (his 
X mark), Chas. White Tail (his x mark), Howard Buffhoies (his x mark). 
Long Bow (his x mark), Robert Panther (his x mark), John Lookout, 
Wm. J. Payor, Pah se tah pah d & d. Rev. John A. Logan (his x mark), 
Antoine Albert, Louis Bighorse, Steven Nfeal, Alex Marshall, Lawrence 
Gray, Joseph Cannon, Charley Dunn (his x mark), John Mo Grala 
(his X mark), Paul Albert, Tsopoinkah (his x mark). Sop pe ke a (his x 
mark), Antoine Pryor, Clarence Gray, John Straight (nis x mark), 
George Pitts, Joe Red Eagle (his x mark), Arthur. Bonnicastle, Paul 
Buffalo, (his x mark), Henry Prather (his x mark). Bacon Rind, Tom 
West (his ^ mark), Chas. Coleman, Louis Pryor, A hu sha kah (his x 
mark), Nun tsa wah hu (his x mark). Red Com (his x mark), Benj. 
Mashunkashey, Peh tse moie (his x mark), Augustine F. Chouteau. 

Now, with respect to the Osage allotment act, the position of the 
Osage Nation is that said allotment act is in effect an agreement 
between the United States and the Osage Nation, having been drafted 
by the Osages (without certain amendments) at the request of the 
United States, and that that agreement, which has been entered into 
in good faith, should not be violated by the United States to the 
detriment of the Osages by giving another right of action against 
them by all persons who lost under the agreement between the Osage 
Nation and the United States. They take the position that these 
people now applying again had full, complete, and ample oppor- 
timity to present their case. They take tne position, furthermore, 
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that as to a number of those applicants they themselves are fore- 
closed and estopped from obiectmg, because they were present and 
presented then* views, and also through their attorneys, and raised 
no objection, but acquiesced in the legislation that was enacted and 
secured amendments. Now the Osages say that if anything is to be 
res judicata, is to be regarded as settled, that it should be those 
things as to which the Osage Nation won as well as to those things 
the Osage Nation lost. If, however, you are going to violate the 
agreement that the Osages and the United States had — for this was 
substantially that, just the same as the agreements with the Five 
Civilized Tribes — then they say you should give them (the Osages) 
the right of contest that outside of an Indian nation is always given 
to a person, and probably is given even to an Indian, namely, the 
right to impeach a finding for fraud. 

Now, those persons who are here claiming to be Osages foimd their 
rights to a very large extent upon the fact that certain other persons 
are now on the Osage rolls, and if those persons, they say, are found 
upon the Osage rolls that then they, the applicants, are equally 
entitled with those others. 

Ihe position with respect to the Osage people is this^ that if there 
was a ndl, fair opportunity to pass upon and determme this ques- 
tion a great many of those persons through whom these applicants 
are claiming would be stricken from the rolls, and that the only rea- 
son they were not stricken from the rolls was because of an amend- 
ment made toward the close of the consideration of this measure 
at the instance of some of those persons who had been parties to the 
fraud and who succeeded in inducing the Government to put in a 
provision which^ it was deemed, effectually prevented the Osage 
Nation from striking off any names from the rolls because it would 
inhibit them from introducing in the record a large part of their 
evidence. 

We have this fact to start with. Every single one of the cases 
now before the committee was fully and fairly considered. There 
is not a case embraced in this Ust or thirty-seven that has not been 
most thoi'oughly thrashed out and considered, first in the initial 
instance, then considered below and on appeal, and then reviewed, 
and in many instances, upon re-review; not only considered once, 
but considered twice. 

Senator Sutherland. Let me ask you a question; perhaps I mis- 
understand the situation. I understood that in 'some of these cases 
at any rate the Secretary of the Interior declined to enroll them on 
the sole ground that the Indian council had declined to do so? 

Mr. Merillat. No, sir; the Secretary of the Interior refused to 
enroll them on the ground that they were not entitled to enrollment 
and had not shown it. 

Senator Curtis. The Commissioner admitted to this committee 
that he had declined to recommend their enrollment because the 
tribe had voted against their enrollment, not admitting that they 
were of Osage blood. He admitted that right here to this com- 
mittee. 

Mr. Merillat. I do not know to what you refer. As the record 
shows, he refused to admit a number of them, notwithstanding they 
had some small degree of Osage blood, because they had not in 
other respects come within the rules that entitled them to it. The 
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Secretary of the Interior's position in respect to that is this: That 
the finding of the Osage national council adverse to these persons 
is entitled to a high degree of respect and consideration, and that no 
person should be put on over the protest of the Osage national 
council without, as ne terms it, an indubitable legal right to be upon 
the Osage roll; that the denial by the Osage national council carries 
with it a strong presumption against the persons' rights and that 
they must show other rignt. 

Senator Sutherland. As I imderstand, according to your state- 
ment, even if the Secretary of the Interior did not decline to enroll 
them upon the sole ground that the council had declined to enroll 
them, he at any rate gives such weight to the fi.nding of the council 
that he imposed a grpater burden of proof upon these applicants 
than he otherwise would have done because of the decision of the 
council. That is correct anyhow, is it not? 

Mr. Merillat. Possibly, with a distinction. They say that where 
the Osage council places a person upon the roll, that person shall 
not be disenroUed only for good cause shown, but if the Osage national 
council — ^which under its constitution has the right of action in this 
matter — refuses to do it, then they will have to come within some 
well-recognized exception. 

Senator Sutherland. The Secretary did give rather extraordinary 
weight to the decision of the council holding that these people were 
not entitled to be enrolled and the question in my mind is this, the 
council representing the Indian tribes were upon one side of this con- 
troversy and those people upon the other side of it? 

Mr. Merillat. Yes, sir. 

Senator Sutherland. So that in going before the council they 
were submitting their claims to the judgment of the other party to 
the controversy, and it would seem that that would be opposed to 
the fundamental principle that no man shall be the judge or his own 
case, and if it is true that the Secretary of the Interior afterwards 
held that these people should not be enrolled because such a body 
had held that they should not be enrolled, it would seem to me they 
had, on the plainest principles, been denied justice^ and were at least 
entitled to a fair decision on the merits. 

Mr. Merillat. Congress recognized the Osage rolls in the act of 
1906 and the Secretary followed the law. The Supreme Court of the 
United States in two or three decisions has taken a different view 
from that of Senator Sutherland with respect to the Five Civilized 
Tribes, and with respect to those Indians who are similarly situated 
as the Five Civilized Tribes. The Supreme Court holds that this 
property is commimal property and that the members of the com- 
mime have the right, primarily at least, to say who shall be entitled 
to it, and so far does tne Supreme Court go that in the case of Roff v. 
Bumey (168 U. S.) that it savs if the Chickasaw Nation should admit 
a person to citizenship by adoption and give him the right, the same 
nation had the right to decitizenize him and take away his enroll- 
ment, and that no provision of the Constitution or laws of the 
United States was violated when they did it. 

Senator Sutherland. That is a little diflFerent. 

Senator Curtis. . That^^pplies to an adopted citizen. 

Senator Sutherland. After all the allotment question is as to 
the ownership of certain property, certain real estate, or ownership, 
depending or course upon certain facts? 
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Mr. Merillat. Yes, sir. 

Senator Sutherland. Now^ that question is fundamental and is 
a j idicial question, is it not? 

Air. Merillat. That question is^ certainly; I think so. 

Senator Sutherland. In an ordmary case at any rate. 

Mr. Merillat. I think in an ordinary case that would be true. 

Senator Sutherland. In the ordinary case a question of that kind 
is fundamentally a judicial question and it ougnt not to be finally 
determined by an administrative officer of the Department. It 
ought fundamentally to go to a court, ought it not? 

Mr. Merillat. Congress could create the tribunal and did so, but 
with this limitation, Senator, that the rolls as they existed prior to 
the time there was a strong inducement to put on or put off any per- 
sons are entitled to prima Facie weight. Now, when you consider the 
fact that none of those persons, except two or three adopted cases, 
were ever on the Osage rolls when you go back twenty-five or thirty 
years or more ago and find that to be an Osage then meant about two 
dollars and a half each six months, and no strong inducement to the 
falsification of the rolls — then you have certainly a situation where 
those rolls, as they have long existed, were entitled to prima facie 
weight in anv court. They are the fundamental thing; they are the 
basis from which everything has proceeded and the Supreme Court in 
several decisions has said that tnose roQls were entitled to just the 
weight that the Secretary of the Interior gave them. We have got to 
adopt. Senator, if you will pardon me, some legal principle, something 
that is established, upon which to pass upon these rights. 

Now, when it comes to the rolls, those were the documents Congress 
has always said we shall go by. We will not say that those rolls are 
conclusive, that they are absolute; that you can not go behind them, 
except with reference to one or two rolls. Confess, with relations to 
the Cherokees, said the roll of 1880 was so far oack and made under 
such circumstances that you shall not impeach said roll, and the fact 
that a certain person is found on that roU is absolute and bindihg upon 
all parties, and it can not be impeached. 

Now, similarly, we think that a like doctrine should be applied to 
the Osage rolls, certainly as far back as 1881, and in the allotment act 
of the Osages and in the bills that were introduced vou find specific 
utterances oy Congress that these rolls shall be entitled to the weight 
that the Secretary of the Interior gave them, namely, that they were 
prima facie correct. Are you going to make an agreement with the 
owners of some communal land that their rolls of those entitled to 
share in the division of the lands shall be entitled to weight, they 
being the owners of this land, buying it with their own money, and 
that when the Secretary, the legal officer to whom jo\i commit the 
matter of enrollment, decides that he will give due weight to the rolls, 
hold they were not entitled to weight in deciding who were entitled? 
The fact of the matter is that throughout the Secretary^ has denied 
enrollment to those persons now claiming. He has done it under set- 
tled judicial decisions — decisions settled with respect to the Chero- 
kees and the other Five Tribes whose constitution and laws and title 
to their lands were substantially identical with the title of the Osages 
to their land ; as to the Cherokees necessarily so because the Osages 
bought their land from the Cherokees. 
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Senator Curtis. Yes; but you know in this agreement they did 
not give the members of the different tribes the same right that they 
did the members of the Cherokee Nation, in this, that if a man had a 
right to enrollment as a Cherokee or a Seminole, he was given the 
right to select whatever tribe he would join or affiliate with thereafter. 
No such right was given to a man who might be part Osage or part 
Cherokee, or part Osage and part Potawatomi. 

Mr. Merillat. It has been held in a number of decisions that a 
wian could not be a member of several tribes. 

Senator Curtis. I did not say that; I say if a man was by blood 
entitled to enrollment in either one or two tribes under the Five 
Tribes acts he was given the right to select which tribe he should join. 

Mr. Merillat. Yes, sir; but he was 

Senator Curtis. But they did not do that with the Osages? 

Mr. Merillat. But he was not given the right to select his tribe, 
to decide which he would go to or which he would join and out of 
which he would take his profits, the division that he should have, 
and after he had gotten all that he could out of that one tribe to go to 
some other tribe and want to share with that. 

Senator Curtis. There are none of those people claiming that 
right, are there? 

Mr. Merillat. Yes, sir; the Aulds and Plomondon. With regard 
to all of the Five Civilized Tribes it was said that there was a fixed 
named date after which no child born should be entitled to participate. 
With respect to no tribe is it held that if a person is bom, and is a 
member of that tribe, being born into that tribe and a member of it, 
that they can afterwards, of their own act and against the will of 
another tribe, go over and claim that through blood they can have 
rights in that other tribe. The decisions of the law officers of the 
Interior Department, from Judge Vandevanter down, have been that 
if a parent has certain rights in a tribe, any children bom to him are 
children of that tribe and take the same rights there. It is not the 
situation of a person who, being entitled to property in one of two 
tribes should say: ''I elect to be a member of this;" and that is the 
distinction, I take it, between the Auld children, or the reason why 
they can not get rights in the Osage country. 

Now, in what is known as the Banks case, a Sac and Fox, of Mis- 
souri, Judge Vandevanter had that matter under consideration and 
he held that under the act of 1887 (the Sac and Fox not being one of 
those tribes excepted by the provisions of the act of 1887) Banks 
did not lose his nghts by going out into the American body politic 
and becoming a citizen. He said he still had those rights, but with 
respect to the children that were bom in the United States, after he 
became a citizen of the United States, those children did not have 
any tribal rights because they never had been bom into an Indian 
tribe, and therefore had no right. That is a case which I take it 
is on all fours with the Auld children. 

Senator Cubtis. Not at all, because the parents of the Auld 
children never did become citizens of the United States. 

Mr. Merillat. They did by the allotment act, I believe. The 
Senator is possibly more familiar with it than I am. 

Senator Curtis. Thej are not until they get certificates, and they 
have not obtained their certificates. 
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Mr. Merillat. Even so, still as to those children, if thev were not 
citizens of the United States, the principle would be applicaole equally 
that they are citizens of the Kaw tribe, having been Dorn into it, but 
citizens without property rights, just the same, for example, as a 
Choctaw child bom to-day has no Choctaw right because 

Senator Curtis. You are mistaken there. The Auld children 
are not Kaws; they are Kaws by blood, but they are not on the Kaw 
roil and never were on the Kaw roll; they are Osage, just as much 
or more Osage than they are Kaws, and they are not on the Osage 
roll. 

Mr. Merillat. Were not their parents on the Kaw roll? 

Senator Curtis. Mrs. Auld's mother was on the Osage roll and 
her father was on the Kaw roll. The mother of the AiSd children 
was on the Kaw roll, but the children never were on the Kaw roll. 

Mr. Merillat. At the time those children were bom, on which 
roll were they and which tribe did they affiliate with? 

Senator Curtis. The children were never on any roll. The 
mother was on the Kaw roll. 

Mr. Merillat. The usual rule is that an Indian child follows the 
status of its mother. 

Senator Curtis. Not since 1897. 

Mr. Merillat. That I tliink is the decision of the Department. 
There may have been a change of the date. I know that was the old 
rule. But was the father or mother of the Aulds who are applying 
on the Osage roll ? 

Senator Curtis. The mother of Mrs. Auld was on the Osage roll. 

Mr. Merillat. Was not the mother on the Kaw roll? 

Senator Curtis. Mrs. Auld was on the Kaw roll, but her mother 
was an Osage and on the Osage roll. 

Mr. Merillat. But at the time the children were' bom their 
parents were KaWs and their children were bom of course to the 
citizenship of the parent; they were bom, in other words, to Kaw 
citizenship. 

Senator Curtis. Now, if you apply the same rule that was applied 
in the case of the Five CivUizea Tribes then those children woxild 
have the right to select their tribe. 

Mr. Merillat. They would not have, for the reason that their 
right of selection had expired just as a cmld bom October 2, 1902, to 
a Choctaw woman gets no rights because they are cut off; just the 
same as an Osage child born to-day gets no property right because 
the Osage rolls are closed and have been for eight or nine months. 

Mr. Hemphill. You forget there, Mr. Merillat, that Congress has 
provided that all the after-bom children of any one of the Five 
Civilized Tribes shall be enrolled; every child bom since the roll 
was closed, as of September 1, 1902, is to come in, and up to April, 
1905, is to be enrolled. 

Mr. Merillat. You are correct in that; but there were specific 
conditions made with respect to new-born children up to September 1, 
1902, and then an extension as to new borns, but the rolls now as to 
all of them are closed by Congressional action. The Creeks have a 
$4,000,000 claim against the United States arising out of the fact 
that as trustee and guardian of those Indians the United States 
passed legislation relating to new horns and other matters, which 
resulted in a $4,000,000 deficit in the Treasury through the trustee 
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paying out money in cases in which he did not have the right to pay, 
to persons who were not entitled to it, and now he has not enough 
money in the Creek treasury to meet the situation. 

Mr. Hemphill. That shows the importance of having this ques- 
tion determined now. 

Mr. Leahey. With reference to the Auld children, those children 
were bom previously; they had been denied enrollment with the 
Kaws by reason of an interpretation placed upon the act of June 11, 
1907, by the court, which decision, after the close of the Kaw roll, 
was reversed, and children who were in exactly the same condition 
that those children were in their tribe were permitted to share in the 
tribal rights of their tribe. Those children, because of an opinion 
given by the Secretary of the Interior, in which he was interpreting 
the act of 1897, were denied all their Kaw rights; denied all their 
rights to be enrolled with the Kaws, and they were bom previous 
to the passage of the Kaw allotment bill. 

Senator Sutherland. After all, in my judgment, the whole matter 
comes back to the question as to whether or not under the circum- 
stances of this case we ought to send the matter to the courts. I do 
not know how the other members of the committee feel about it; I 
am speaking for myself, but I do not think the committee ou^ht to 
undertake to investigate the merits of these cases and undertake to 
say either that they should or should not go upon the rolls, because 
a hearing of this kmd is always unsatisfactory. Counsel argue it; 
we do not have witnesses; we have not the facilities and the oppor- 
tunities of passing upon evidence and determining questions oi fact 
as the courts would nave. So that, as far as I am concerned, I am 
perfectly willing to say that I would not vote to report this bill in its 
present shape. I would not undertake to say that these people oujjht 
to be upon the roll, and I do not think the committee ought to under- 
take to say that, and that consequently the whole question, in my 
mind, is whether we ought not unaer the circumstances send it to the 
courts, and for my part that is the only question that I care to hear 
about. 

Senator Curtis. I feel the same way. 

Mr. Merillat. Will you permit me a few words upon that subject? 
You create a court of limited jurisdiction — you did tnat in this case — 
and by some agreement with those tribes you made the Secretary of 
the Interior the determining body. We took evidence, any quantity 
of it, before officers who are men of standing and men of intelligence 
and men who are thoroughly familiar with this Indian work — the 
work of Indian citizenship. Now , would you say that it would be fair 
to open these rolls made under that agreement, with respect tQ persons 
who had twice had every issue in their case before a tribunal that had 
been selected with the knowledge and assent of themselves, and yet 
you propose to deny any reopenmg in the Five Civilized Tribes, where 
many of the persons, it is admitted, were found to be entitled to 
enrollment, and yet through oversight their names were not put on 
the roll. Furthermore, it is true, with relation to the Five Civilized 
Tribes, that many of those persons did not have their cases considered 
at all. 

There were a number of them, a large number of them, who had 
their cases passed upon in the last week or two weeks with such celer- 
ity and speed that sometimes a record as big as a Statute at Large 
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would be passed upon in five minutes, and necessarily had to be; 
and so far is that true that we have won against the Secretary of the 
Interior, for we represent practically evervbody who has succeeded in 
mandamus. We have won a number of those mandamus cases under 
an act of the Secretary in striking persons from the roll, and yet we can 
not reach probably three or four hundred persona in exactly the same 
category as those persons who were put on the roU and then stricken 
oflf. Why? Because those persons were ordered put upon the roll, 
but before the clerical work of inscription of their names upon the 
roll, so as to make them finally approved rolls and signed, could be 
completed, along came a decision of the Attorney-General wliich 
wiped out everything that had been done before. The decision was 
largely misconstrued by the Department, as the Department of 
Justice claims, and those people were denied. Yet you would not 
open those rolls, but propose to open the Osage rolls, where there were 
only about 200 contests, and with most full and ample opportunity 
given for hearing. 

Senator Sutherland. You are making an argument to the effect 
that the committee did wrong in that particular case in refusing to 
open the Choctaw and Chickasaw rolls, as I understand you ? 

Mr. Merillat. I am saying this: That the Osages have an infinitely 
stronger case than did the live Civilized Tribes, because all those 
cases in Senate resolution 70 had their day in court, had abundant and 
ample opportunitv to be heard, and in the Five Civilized Tribes many 
people never did nave it, and Congress said 

Senator Curtis. You are entirely mistaken in saying they did not 
have time with respect to the Five CiviUzed Tribes. We first gave 
them an opportunity in 1896. They had over twelve years to present 
their claims for enrollment, and after they had twelve full years, and 
after the local court had passed upon the matter, and after the Com- 
missioner passed on it, and after the citizenship court had passed on 
it, we passed another act permitting every man to come in who filed 
an application prior to December 1, 1905. That is what was done. 

Mr. Merillat. And the fact remains that owing to no failure or 
neglect on the part of applicants who had their cases passed upon, 
the result was that they were not considered and passed upon by 
the Secretary, who had expected of course still further time for the 
completion of the rolls and repeatedly asked it. Now, I say that when 
these persons, through no fault of theirs, have not had their day in 
court you should not close these rolls and yet open again the Osage 
rolls. The Secretary of the Interior had a tremendous task to per- 
form in the Five Tribes rolls. That work, notwithstanding some 
errors, on the whole was splendidly done, but in the natmre of things 
and 01 the expectation that was unrealized of an extension of time 
for closing the rolls many persons have suffered injustice. 

Senator Curtis. There was not a man down there who did not 
have his day in court, and if he did not have it was either his fault 
or his lawyer's fault. 

Mr. MERnxAT. The cases were pending, but they were not passed 
upon, and they came up in regular order. The cases were filed and 
they were before the JDepartment. Now, that was the situation, 
while here you have the situation that every one of those persons 
claiming Osage rights has had his rights passed upon 

Senator Curtis. Right at that point you askecl the Senator — and 
I do not know if he wants to answer it— if the Secretary of the Ihtc 
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rior had considered the testimony, or the Commissioner of Indian 
Affairs, I should sav these people should be foreclosed, and when 
the Commissioner or Indian Affairs admitted before this committee 
in the Crow hearing that he had decided upon the recommendation 
of the tribal coimciT, and that is why most people were left off, then 
I think we ought to give them an opportumty to be heard by some- 
body that will review that testimony. 

Mr. Merillat. I desire to offer in the record the decisions of the 
Commissioner of Indian Affairs, the Allotting Commission, and the 
Secretary of the Interior, squarely considering these cases and find- 
ing that they were not entitled, after full consideration. I will put 
that into the record. It is the written signed decision of the 
executive officers. * 

Senator Curtis. The Commissioner of Indian Affairs admitted 
right here in answer to a question asked him that those persons 
that were admitted of Osage blood were left off because the coimcil 
refused to admit them, and that that was what influenced him. 

Mr. Merillat. The record was signed over the signature of the 
Commissioner that he had refused to admit them because they had 
not affiliated with the tribe, and that their admission imder those cir- 
cumstances would have been in violation of the Osage constitution. 
He gave the weight to tribal coimcil action that is proper but not con- 
clusive weight. He refused them admission upon the principles that 
have been settled in the Five Civilized Tribes cases — settled with 
respect to the Cherokees, for example, whose laws and constitution 
ana whose title to their land was identical with that of the Osages. 

Senator Curtis. But whose conditions were different. 

Mr. Merillat. Whose physical conditions 

Senator Curtis. The Five CiviUzed Tribes had a right by law to 
settle the question of citizenship. The Osages were never given that 
right — ^not by law. 

Mr. Merillat. The Supreme Court of the United States says they 
did have that right. ' 

Mr. Hemphill. The Osages 1 

Mr. Merillat. They never decided the Osage case, but the Osages 
had the same right and the same title as in other cases that were 
decided and whose principles are applicable. * 

Senator Curtis. Oh, no; the law gave thp Five Civilized Tribes 
the right to enact their own laws and to settle these questions. Now, 
while it is true that the Osages bought their lands from the Cherokees, 
Congress never did by any treaty give them the right to enact their 
own laws and settle questions of that kind. 

Mr. Merillat. The agreement by treaty enabled them to buy the 
land of the Cherokees; the Osages took their own money and bought 
the land of the Cherokees, and that title to them was a title in fee 
simple in common — that is, the title that the Osages had to their 
land was a title in fee simple in common, and the Supreme Court, in a 
number of decisions with respect to exactly analogous cases, has so 
held. 

Senator Curtis. You had better proceed now with your argument. 

Senator Sutherland. Let me imderstand one thing; I may mis- 
understand it. I had the understanding that in the case of the Five 
Civilized Tribes they had been given by legislation the opportunity of 
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going to some judicial tribunal upon the question of enrollment. Is 
not that correct? 

Mr. Merillat. No, sir; that was taken away from them. 

Senator Sutherland. The citizenship court? 

Mr. Merillat. It was taken away from them. It was a special 
case that was sent there. Ihe effect of all the laws with respect to 
the Five Civilized Tribes was that the Dawes Commission, giving 
certain specified weight to the rolls of the Five CiviUzed Tribes, 
originally passed upon the right of a man to be upon a roU of any 
one of those tribes; that if either party was aggrieved by a decision 
of the Dawes Commission, a right of appeal lay to the Commissioner 
of Indian Affairs, and from him within a certain specified time, either 
party had a right of appeal to the Secretary of the Interior, whose 
decision, it was held, sliould be final, and that the' rolls as he, the 
Secretary, should approve them, should be conclusive as the basis on 
which the allotment of lands and fimds should be made. 

Now, when it came to the Osage cases there were very few con- 
tested cases; the rolls as they existed in 1881 were adopted; certain 
weight was directed to be given to those rolls, and either the nation 
or the individual applicant had the right of appeal from the Osage 
Commission to the Commissioner of Indian Aflairs, and then, if still 
aggrieved, either party had the right of appeal to the Secretary of the 
Interior, and the law said that his determination of the matter should 
be final. 

When the Secretary of the Interior came to determine the right of 
Osage applicants he had the benefit of the years of experience of 
himself and his subordinates in the administration of the Five Civ- 
lized Tribes rolls, and he acted in the light of that experience, and 
furthermore the Osage constitution and the Cherokee constitution 
and laws were substantially identical. Now in the Osage constitu- 
tion, adopted in 1881, it is provided: 

And that whenever any citizen shall remove with his effects out of the limits of 
this nation and become a citizen of any other Government, all his rights and priv- 
ileges as a citizen of this nation shall cease: Provided, nevertheless, That the national 
council shall have power to readmit by law to all the rights of citizenship any such 
persons who may at any time desire to return to the nation, on memorializine the 
national council for such admission. (Laws of the Osage, 1895, p. 51.) 

Now, that was the constitution and the law that was voted upon 
and held to be a governing ])rinciple in the Osage Nation. Still Mr. 
Miles, one of the attorneys for the applicants and at the time of the 
adoption of the Osage constitution was their agent, stated in reply 
to a question of Senator Paynter (p. 29 of Hearing) that there was 
no such law. 

Senator Sutherland. Did these thirty-seven cases come within 
the provision that you have read ? 

Mr. Merillat. The bulk of the thirty-seven cases came within it. 
For example, the Stratton family, which is quite large, were denied 
admission on the ground that they never had been bom to citizen- 
ship; that their parents, assuming that they had Osage blood at all, 
and that was seriously questioned, but assuming that they had Osage 
blood, their parents, and as to the younger applicants their grand- 
parents through whom they claim had gone outside of the nation, 
married a white person and had become incorporated into the Amer- 
ican body poUtic, prior to the birth of the applicants and that those 
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children were not Osages at all; whatever rights any of them ever 
had or desired, they had long since parted witn at the time when the 
Osage people, as the treaty shows, were in an impoverished condi- 
tion and it was not a thing of value to be an Osage. That is true 
also of the Revards, Crumps, Hunts, Lovelands, McCrarys, and others, 
of more than 25 of the 37. 

It was held in several Cherokee cases — ^which we will put in the 
record — that if any person were bom out of the Cherokee Nation of 

Barents who had left the Cherokee Nation, that those persons had no 
herokee rights. The only way they could get them was by memori- 
alizing the council and being readmitted. Now, the Osage council, as a 
matter of fact — some time back, before their property was about to be 
distributed, before the time when to be an Osage meant from $15,000 
to $20,000 a head — the Osage council at various times upon the appli- 
cation of persons who showed that they were of Osage blood, admitted 
various persons. Some of those admissions it is alleged were pro- 
cured by fraud and bribery, but the Osage council having admitted 
them, they were bound by that just the same as in the Cherokee 
Nation it was held the Nation was bound in a prima facie way and had 
the burden of clearly proving the fraud. 

When the Osages originally acquired their present reservation they 
acquired it with money of their own. They bought the land from the 
Cherokees; consequently it certainly must be held that they bought 
whatever title the Cherokees had, and that title was a title as tenants 
in common in fee simple as long as they should exist as a nation. It 
was provided in the deed, ^Ho have and to hold the said premises, 
being the lands of the Osage Nation, bought as stated, or as above 
sold, with the appurtenances unto the said party of the second part 
for the uses and purposes aforesaid." In an Indian deed it is not 
necessaiy to use the word heirs to create a fee simple and the allotting 
act admits they are not extinct, so there was no reversion to the United 
States. 

(The deed is as follows:) 

DEED FROM THE CHEROKEE NATION, THROUGH ITS DELEGATES, TO THE UNITED STATES 
IN TRUST FOR THE USE AND BENEFIT OF THE OSAGE AND KANSAS INDIANS. 

This indenture, made and entered into this fourteenth day of June, A. D. eighteen 
hundred and eighty-three, between tlie Cherokee Tsaiion, by Dennis W. Bushyhead, 
principal chief,' Richard M. Wolfe, and Robert B. Ross, delegates of said Cherokee 
Nation, for and in behalf of said nation, of the lirst part, and the United States of Amer- 
ica, in trust for tlie use andbenefit of the Osage and Kansas Indians, of the second part, 
witnesseth that — 

Whereas by the sixteenth article of the treaty concluded July nineteenth, A. D. 
eighteen hundred and sixty-six, between said Cherokee TS^ation and the United States, 
the said United Stafes acquired the right "to settle friendly Indians on any part of th6 
Cherokee country west of the ninety-sixth degree" of west longitude, under certain 
limitations therein mentioned; and 

Wliereas under authority of an act of Congress approved June fifth, A. D. eighteen 
hundred and seventy- two, a certain tract of said coimtry was set apart for the Great 
and Little Osa^e tribe of Indians, with a proviso that said Great and Little Osage tribe 
shall permit the settlement within the limits of said tract of the Kansas tribes of 
Indians; and 

Whereas by virtue of a provision in the act of Congress of March third, eighteen hun- 
dred and seventy-three, there has been transferred from the proceeds of sale of Osage 
lands in Kansas,and placed to the credit of said ('herokee Nation, the sum of one 
million ninety-nine thou sand one hundred and thirty -seven and forty-one one-hun- 
dred ths dollars ($1,099,137.41) inpayment for said tract of land; and 

S. Doc. 744, 60-2 5 
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• 

"Whereas by an act of Congress approved March third, A. D. eighteen hundred and 
eighty-three, three hundred thousand dollars ($300,000) was appropriated "to be paid 
into the treasury of the Cherokee Nation out of funds due under appraisement for 
Cherokee lands west of the Arkansas River:" Provided, "That the Cnerokee Nation, 
tiirough its proper authorities, shall execute conveyances satisfactory to the Secretary 
of the Interior to the United States in trust only for the benefit of the Pawnees, Pon- 
cas, Nez Perces, Otoes, and Missourias and Osages now occupying said tract as they 
respectively occupy the same before the payment of said sum of money;" now 

Therefore, by authority of an act of the national council of the Cherokee Nation 
aforesaid, approved May eighth, eighteen hundred and eighty-three, which recites: 
"That Dennis W. Bushyhead, principal chief, Richard M. Wolfe, and Robert B. 
Ross, dele^tes of the Cherokee Nation, are hereby authorized and empowered, in the 
name of the Cherokee Nation, to execute deeds of convevance as required by said 
act, March third, eighteen hundred and eighty-three, for the tracts of Cherokee land 
for the benefit of the Pawnees, Poncas, Nez Perces, Otoes, and Missourias and Osages, 
as they respectively occupy the same, said party of the first part, by the aforesaid 
principal aiief and delegates, and in consideration of the payment of the sum of 
money mentioned in the act of March third, eighteen hundred and eighty-three, 
aforesaid, as due under appraisement for Cherokee lands west of the Arkansas River, 
and of the further sum paid under the act of March third, eighteen hundred and 
seventy-three, as aforesaid, does by these presents bargain, sell, remise, release, relin- 
quish, and confirm unto the said party of the second part, forever, in trust neverthe- 
less and for the use and benefit of the said Osage and Kansas Indians, all those certain 
tracts of land lying and being in the Indian Territory, embracing the following town- 
ships and fractional townsliips north and east of the Indian meridian — ^the fractional 
townships north^nd east of the Indian meridian — ^the fractional townships being on 
the left bank of the Arkansas river: 

"Fractional township twenty-four (24), twenty-five (25), and twenty-six (26), range 
two (2) east; fractional townships twenty-three (23), twenty-four (24), twenty-five (25), 
twenty-six (26), twenty-seven (27), twenty-eight (28), twenty-nine (29), range three (3) 
east; fractional townships twenty-three (23), twenty-four (24), twenty-five (25), 
twenty ^x (26), and twenty-seven (27), township twenty-eight (28), and fractional 
township twenty-nine (29), range four (4) east; fractional townships twenty-three (23) 
and twenty-four (24), townships twenty-five (25), twenty-six (26), twentv-seven (27), 
twenty-eight (28), and fractional township twenty-nine (29), range nve (5) east; 
fractional townships twenty-two (22) and twenty-three (23), townships twenty-four 
^24), twenty-five (25), twenty-six (26), twenty-seven (27), twenty-eight (28), and 
iractional township twenty-nine (29), range six (6) east; fractional townships twenty- 
one (21) and twenty-two (22), townships twenty-three (23), twenty-four (24), twenty- 
five (25), twenty-six (26), twenty-seven (27), twenty-eight (28), and fractional town- 
ship twenty-nine (29), range seven (7) east; fractional townships twenty-one (21) 
ana twenty-two (22), townships twenty-three (23), twenty-four (24), twenty-five (25), 
twenty-six (26), twenty-seven (27), twenty-eight (28), and fractional township twenty- 
nine (29), range eight (8) east; fractional townships twenty (20) and twenty-one (21), 
townships twenty- two (22), twenty-three (23), twenty-four (24), twenty-five (25), twenty- 
six (26), twenty-seven (27), twenty-eight (28), and fractional township twenty-nine 
(29), range nine (9) east; fractional township twenty (20), townships twenty-one (21), 
twenty-two (22), twenty-three (23), twenty-four (24), twenty-five (25), twenty-six (26), 
twenty-seven (27), twenty-eight (28), and fractional township twenty-nine (29), range 
ten (10) east; fractional township twenty (20), townships twenty-one (21), twenty- 
two (22), twenty-three (23), twenty-four (24), twenty-five (25), twenty-six (26), 
twenty-seven (27), twenty-eight (28), and fractional township twenty-nine (29), range 
eleven (11) east; fractional townships twenty (20), twenty-one (21), twenty-two (22), 
twenty-three (23), twenty-four (24), twenty-five (25), twenty-six (26), twenty-seven 
(27), twenty-eight (28), and twenty-nine (29), range twelve (12) east; according to a 
plat of lands annexed hereto, marked *A,' and made a part of this conveyance; con- 
taining in all one million five hundred and seventy thousand one hundred and ninety 
six and thirty-hundred ths acres (1,570,196.30) hereby granted. Under the act afore- 
said there has been set apart for the Kansas Indians, as provided by said act, the fol- 
lowing numbered townships and fractional townships, being a part of the lands above 
described and indicated upon the before-mentioned plat: 

" Fractional townships twenty-seven (27), twenty-eight (28), and twenty-nine (29), 
range three (3) east; fractional township twenty-seven (27), township twenty-eight 
(28), and fractional township twenty-nine (29), range four (4) east; the west half of 
sections three (3), ten (10), fifteen (15), twenty-two (22), twenty-seven (27), and thirty- 
two (32), and sections four (4), five (5), six (6), seven (7), eight (8), nine (9), sixteen 
(16), seventeen (17), eighteen (18), nineteen (19), twenty (20), twenty-one (21), 
twenty-eight (28), twenty-nine (29), thirty (30), and thirty-one (31), oi township 
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twentv-seven (27) north, range five (5) east; the west half of sections three (3), ten 
(10), fifteen (15), twenty-two (22), twenty ^even (27), and thirty-four (34), and sections 
four (4), five (5J, six (6), seven (7), eight (8), nine (9), sixteen (16), seventeen (17), 
eighteen (18), nineteen (19), twenty (20), twenty-one (21), twenty-eight (28), twenty- 
nine (29), thirty (30), thirty-one (31) thirty-two (32), and thirty-three (33), of town- 
ship twenty-eignt (28) north, range five (5) east; the west half of sections fifteen (15), 
twenty- two (22), twenty-seven (27), and thirty-four (34), and sections sixteen (16), sev- 
enteen (17), eighteen (18), nineteen (19), twenty (20), twenty-one (21), twenty-eight 
^28), twenty-nine (29), thirty (30), thirty-one (31), thirty-two (32), and thirty-three 
(33), of township twenty-nine (29) north, range five (5) east; containing an area of one 
hundred thousand one hundred and thirty-seven and thirty-two hundredths acres 
(100,137.32), which aforesaid lands were paid for by the Osages to the Cherokees, and 
the Kansas Indians have paid for that portion assigned to them by proper transfer of the 
funds arising from the sale of their lands in Kansas j together with all and singular 
the hereditaments and appurtenances belonging or in any wise appertaining to the 
lands hereby granted. 

"To have and to hold the said premises as above described with the appurtenancea 
unto the said party of the second part for the use and purposes aforesaid. 

"In witness whereof the party of the first part hath subscribed this conveyance by 
the said principal chief and delegates aforesaid, who have also hereunto set their hancu 
and seals this fourteenth day of June, A. D. eighteen hundred and eighty- three. 

"[CHEBOKEB SEAL.] ThE ChEROKEE NaTION, 

By Dennis W. Bushyhead, [l. s.] 

Principal Chief. 
Richard M. Wolfe, [l. s.l 

Robert B. Ross, [l. s.j 

• Delegates of the said Cherokee Nation. 

"Signed, sealed, and delivered in the presence of Jos. K. McCammon, N. P. Love- 
ridge, Wm. A. PhiUips." 

District of Columbia, 

County of Washington^ ss: 

On this fourteenth day of June, A. D. eighteen hundred and eighty-three, before 
me, a notary public in and for the district aforesaid, personally came Dennis W. 
Bushyhead, Richard M. Wolfe, and Robert B. Ross, to me known to be the persons 
who executed the foregoing instrument, and acknowledged the same to be their free 
act and deed, for the purposes and under the authority therein mentioned. 

[seal.] Geo. M. Lock wood. 

Notary Public. 



Department of the Interior, 

Office of Indian Affairs, 
Washington, D. C, March 16, 1892. 

I, T. J. Morgan, Commissioner of Indian Affairs, do hereby certify that the paper 
hereto attached is a true and literal copy of a deed dated June 14, 1883, from the 
Cherokee Nation, through it>s delegates, to the United States, in trust for the use and 
benefit of the Osage and Kansas Indians, conveying the tract of country in Indian 
Territory known as the Osage Reservation and tne Kansafl Reservation, as the same 
appears on record in this ofiice. 

T. J. Morgan, 

Commissioner. 



Department op the Interior, 
Washington, D. C, March 21, 1892. 

I, John W. Noble, Secretary for the Department of the Interior of the United States 
of America, do hereby certify that T. J. Mor^n, whose name appears signed to the 
foregoing certificate, is now, and was at the time of signing the same. Commissioner 
of Indian Affairs, and that full faith and credit are due to his official acts as such. 

In testimony whereof I have hereunto set my hand and have caused the seal of the 
Department to be affixed on the day and year above written. 

[seal.] John W. Noble, 

Seaetary* 

(See Laws of the Osage, 1895, p. 45.) 
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The Supreme Court has recently said that as to Indian land it is 
not necessary to say *'in fee simpje in common;" that that is the 
effect of such language as is used nere. So I say that following the 
title that exists and, it being conceded that neither the Cherokees 
nor the Osages have become extinct, that they have a title in fee 
simple under the decisions and their treaty or statute patents. 

Now, in the case of the Eastern Band of Cherokees v. The United 
States (117 U. S.), the Supreme Court says: 

If Indians wish to enjoy the benefits of the common property of the Cherokee Nation, 
in what(jver form it may exist, they must, as held by the C^ourt of Claims, comply with 
the C(»nPtitution and laws of the Cnerokee Nation and be readmitted to citizenship as 
there provided. They can not live out of its territory, evade the obliojations and 
burdens of citizenship, and at the same time enjoy the benefits of the funds and com- 
mon property of the nation. Those funds and that property were dedicated by the 
constitution of the Cherokees, and were intended by tne treaties with the United 
States, for the benefit of the united nation and not in any respect for those who had 
separated from it and. become aliens to their nation. 

Senator Sutherland. What case is that? 

Mr. Merillat. That is the decision of Justice Field of the Supreme 
Court, acq^uiesced in by that tribunal, which consisted of Bradley, 
Miller, Waite, and Harlan of the present bench, and also Blatchford. 
It is the case of the Eastern Band of Chorokees v. The United States 
(117 U. S.). 

Mr. Hemphill. They are the North Carolina Cherokees, are they 
not? 

Mr. Merillat. It is the Eastern Band of Cherokees. They claimed 
that it was not necessary for them to remove ; that they were Chero- 
kees by blood and being Cherokees by blood they had a right to share 
in these lands and funds, and ultimately they were given the right to 
go to the court and test the c[uestion as to whether or not they did 
have a right by reason of their blood and birth, and it was held not. 

Mr. Belt. There is a provision in the treaty of 1835 that permitted 
them to remain East and become citizens of the United States. 

Mr. Merillat. Just the same, for example, as the Strattons. The 
Eastern Band of Cherokees lived in North Carolina, and their parents 
before them, and they had voted there. 

Now, in the case of Roff v, Burney, in 168 United States, 122, the 
Supreme Court said: 

Matilda Boiirland was not a Chickasaw by blood, but one upon whom the right of 
Chickasaw citizenship had been conferred by an act of the Chickasaw legislature. 
The citizenship which the Chickasaw legislature could confer it could withdraw. 
The only restriction on the power of the Chickasaw Nation to legislate in respect to its 
internal affairs is that such legislation shall not conflict with the Constitution or laws 
of the United States, and we know of no provision of such Constitution or laws which 
would be set at naught by the action of a political community like this in withdrawing 
privileges of membership in the community once conferred. 

That is a decision by the Supreme Court. 

Assistant Attorney-General Vandeventer, in a decision rendered 
January 22, 1908, says: 

Under the general rule governing in the matter of community property, one who 
withdraws from the community or association thereby forfeits all nis interest in the 
community property, and Banks suffered this unless protected by some act of Con- 
gress. 

Mr. Vandeventer found that Banks was a Sac and Fox Indian of 
Missouri, who lived across the river from the tribe. He found that 
Banks was protected by the acts of March 3, 1875, and of February, 
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1887. He held that Banks was protected for the reason that the 
Sac and Fox Indians did not hold their title as did the Osages and 
others who are excepted from the provisions of the act of February, 
1887. 

He found that Banks had been, prior to the time of his separation 
from the tribe, a member of the tribe. 

With reference to the children of Banks he held that a different 
question was presented. Their father had severed his tribal rela- 
tions before their birth, and hence they could not claim to have 
been bom members of this tribe. Neither, said he, is it claimed 
that any one of them was ever considered or recognized as having 
membership therein. It was, therefore, held by him that they were 
not entitled to allotments. This decision of the Assistant Attorney- 
General squarely, therefore, denies the very principle involved m 
the applications of the Strattons, Lovelands, Hunts, McCrarys, 
Rosa Warr, Peter Revard, and Crumps. Also the Auld applications. 

The attorneys for the applicants attempt to get around this ex- 
isting condition by sajdng that the general allotment act of 1887 pro- 
tected these persons, and that they did* not, as a matter of fact, 
have to affiliate with, or have been affiliated into the tribe if at 
some time in the distant past they had had a quantum of Osage blood. 
But the legislation passed by Congress shows that originally, when 
section eight was adopted, it was provided that only the Senecas and 
the Five Civilized Tribes should be excepted from the provisions of that 
act. As to the Five Civilized Tribes the exception was made from the 

{)rovision that by withdrawing from the tribe a person did not for- 
eit his tribal rights, because the Five Tribes had a certain patent 
or treaty title, namely, that they held this land in common as com- 
munal land. This was stated on the floor of the Senate. Senator 
Teller, as the Congressional Record shows, thereupon rose and in 
substance stated that he desired to make a sixth civilized tribe; 
that the Osages had progressed to a considerable extent and he de- 
sired to add them as a sixth tribe. The Seneca Nation had previously 
been named. Thereupon it was decided to add certain other tribes 
in the Indian Territory, namely, the Miamis, the Peorias, and I be- 
Ueve, one or t\^o others. 

Senator Curtis. The Sac and Fox. 

Mr. Merillat. And the legislation was passed in that manner. 
Now, Senator Dawes was at that time the chairman of the Indian 
Committee. He was a man who had devoted his life to the study of 
Indian affairs and, as you know, was chairman of the commission 
that ultimately brought about the dissolution of the Five Civilized 
Tribes and the final incorporation of the Indian Territory into the 
Union with Oklahoma. He said that the Osages "have adopted a 
written constitution and government after the manner and similitude 
of ours;" they had a title like the Five Civilized Tribes, not such a 
title as was in the tribes in general. Now, the debate on the amend- 
ment that was adopted shows clearly, as does that language, that the 
purpose and intent of Congress at the time the legislation was enacted 
was to put the Osages upon the same plane as the Five Civilized Tribes; 
to recognize that their title was different from Indian titles generally; 
that their land was communal property and that the Osages had a 
right of determination as to who should share in that,iust as the Five 
(iviUzed Tribes had. Congress made agreements with the Five Civi- 
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lized Tribes, and it made in substance, an agreement with the Osage 
Nation; it asked them to draft the bill that was finally enacted. 

I would Uke to insert in my statement extracts from the Congres- 
sional Record, both of the proceedings of the House and the Senate, 
showing both here and there that section eight was inserted for the 
special purpose, as we claim, and as it shows upon its face, of except- 
ing from its provision any Indian claiming to be a member of the Five 
Civilized Tribes or the Osages, and to apply to those persons the doc- 
trine that if you leave those tribes you take the chances of losing the 
land — ^rights which they would lose under the constitution and laws 
of the tribe in question. 

(The extracts referred to are as follows:) 

The Senate having under consideration Senate bill No. 54, to provide for the allot- 
ment of lands in severalty to Indians on the various reservations and to extend the pro- 
tection of the laws of the United States and the Territories over the Indians, and for 
other purposes, on May 17, 1886 — 

Mr. Teller. I move to strike out in line 2 of section 9 (8) the word "and" between 
words "Chickasaw'* and "Seminoles," and after the word "Seminoles" to insert 
"Osages," so as to make the section read: "That the provisions of this act shall not 
extend to the reservations of the Cherokees, Creeks, Choctaws, Chickasaws, Seminoles, 
and Osages in the Indian Territory, nor to any of the reservations of the Seneca Nation 
of New York Indians in the State of New York." 

Mr. Dawes. I have no objection to that. 

Mr. Teller. I just want to say one word. The Osage Indians are a very sturdy 
race and have recently taken a very advanced step in the cause of education by pro- 
viding for the compulsory education of their children of school age. They made appli- 
cation to the Interior Department about a year and a half ago, to be known hereafter 
as the "Sixth Civilized Tribe," and their ambition is to be so known and to be civil- 
ized. I should like to have them inserted with those tribes that we recognize as 
"civilized tribes." ^ 

Mr. Dawes. They have adopted a written constitution and a government after the 
manner and similitude of ours. How nearly it approaches to ours I suppose it is diffi- 
cult to tell, but they are evidently as far advanced in all the stages oi civilization as 
the other five tribes, and I think it commendable that they should seek to be put on 
the same footing. 

* » » « * * ♦ 

I have no doubt that if the bill should be applied to what are called the "Five Civ- 
ilized Tribes of Indians, ' ' it would be the best thing possible in its application to them. 
I think that the five tribes have arrived at a standstill, and that that standstill grows 
out of the character of their title, and that character of title is precisely the same as to 
the Osages. They hold in common. \ 

The reason why this bill does not apply to the Five Civilized TribesT— and that is 
the same reason why it sjiould not apply to the Osages — is that they hold absolute 
patent to their lands in common, so that the^r can not be subdivided into severalty 
holdings, and I think that one of the most serious misfortunes attending the effort to 
cause the Indian to cease to be an Indian. It has been, up to a certain stage, a help 
in the advancement of these Indians, but in my opinion it has now reached its limits, 
and hereafter, as they continue to hold in common, it is difficult for me to see how much 
progress beyond that will be made. 

Certain tribes hold what may be called a "treaty title" and certain other tribes a 
** statute title," and many occupy lands simply under an Executive order. The 
application of this bill is to those who hold under treaty and statute title, and pro- 
vides for their consent. Then a certain part of the bill authorizes the Secretary of 
the Interior to take Indians on reservations held by Executive order just as fast and 
as far as they are sufficiently advanced and put them upon such land with a holding 
in severalty. 

There is no way to apply this bill to the Five Civilized Tribes or the Osages, because 
they hold a fee and the present condition of public sentiment in those nations is such 
that I do not think it would be well to agitate that question just at this moment, and 
that is the reason why the exception is made. It is not from the fact that we are 
treating the poor Indians outside these reservations in one way and in a better and 
more favored way, but it is because we can not quite reach them now as they are 
situated tiiat the bill excepts them. I trust the time is not far distant when the hold- 
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ing in severalty will prevail all over this country among the Indians as well as white 
men. (Cong. Kec, vol. 17, pt. 2, 49th Cong., 1st sess., pp. 1558, 1559.) 

When Senate bill No. 54 was under consideration in the House the 
following amendment, proposed by the Committee on Indian Affairs, 
to sections 8 and 9 was read: 

After the word "Osages," in the third line of section last read, amend by inserting 
"the Miamis and Peorias and Sacs and Foxes." 

Mr. Springer. I move to strike out this section. I desire to make a statement 
in re^rd to the operation of this bill upon the tribes excepted by the pending section. 
I think that the tribes occupying the Indian Territory — that is to say, the tribes 
mentioned in this section and those included in the amendment just read — should 
not be excepted from the provisions of this bill, but should be included in it. There 
are in that Territory 75,000 Indians, I believe. 

* * f * * * 

I see no reason why the provisions for the holding of lands in severalty should not 
be applied to these Indian tribes. In fact, the tribes in question are in a better condi- 
tion for receiving their lands in severalty than are any other tribes in the United 
States. They are now ripe for this reform. I suggest, therefore, to the gentleman 
in charge of this bill, that in the interest of the Indians themselves, this whole section 
be struck out, and the provisions of the bill mado to apply to the Indian nations occu- 
pying the Indian Territory, so that these Indians who are bettef prepared for the pro- 
posed change than any other Indians may be permitted to avail themselves of the pro- 
visions of the bill. For these reasons I have moved to strike out tha whole section. 

Mr. Skinner. I have not time to answer fully all that the gentleman from Illi- 
nois [Mr. Springer] has said becavse the hour for the consideration of this matter has 
nearly expired. I can onl>r say that the lands of the Indians in the Indian Territory 
and of the Seneca Indians in New York are held by different title from the lands of 
other Indians in this country. I quote from a letter written to the Committee by the 
Commissioner of Indian Affairs : 

"The exemption of the Seneca Reservation is right and proper because the United 
States has no title or interest of any kind in the lands of said reservation, which, when 
the original title is extinguished, will become vested in fee in the Ogden Land Com- 
pany or its successors." 

Let us have a vote first on the amendment of the committee. 

The amendment was agreed to. 

Mr. Springer. I will modify my motion so as to strike out Creeks, Choctaws, Chicfc- 
asaws, Cherokees, and Seminoles, and leave in Osages. These are the Five Civilized 
Tribes. 

Mr. Throckmorton. Mr. Chairman, I do not wish unnecessarily to detain thq 
committee, but I do want to say emphatically that no greater outrage could be put 
upon any people than to include the Five Civilized Tribes in this bill. 

Several Members. We will vote it down. 

Mi. Throckmorton. It would be a gross outrage if it were permitted to be done. 

Mr. Springer's amendment was disagreed to. (Cong. Rec. vol. 18, pt. 1,49th Cong., 
2d sess., p. 226.) 

Now, following up that same line of argument, this very question 
came up before the Assistant Attorney-General in the Mary L. Strick- 
land case, in which he construed what would be the effect oi the Chero- 
kee laws and constitution on citizenship rights of a person of unques- 
tionable Cherokee blood leaving that community and going elsewhere, 
and he held that '^while Mary L. Strickland was a Cherckf e by blood, 
still, as she did not remove to and remain in the nation, she forfeited 
her right to enrollment.'' 

We ask that this opinion be inserted in the record. 

The opinion and the accompanying correspondence are as follows: 

May 17, 1905. 

By Judge Campbell. Review. Mary L. Strickland, applicant for enrollment of 
herself ana three minor children as citizens by blood of Cherokee Nation. (See opin- 
ions of March 12 and December 28, 1904.) 

Heldj That while Mary L. Strickland was a Cherokee by blood, still, as she did not 
remove to and remedn in the nation, she forfeited her right to enrollinent. Motion 
denied. 
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Department op the Interior, 
Office of the Assistant Attorney-General, 

Waskingtorij May 17 ^ 1905, 
The Secretary op the Interior. 

Sir: I received by reference of April 5, 1905, with request for my opinion, the rec- 
ord in the case of Mary L. Strickland, applicant for, enrollment of herself and three 
minor children as citizens by blood of the Cherokee Nation. The case was subject of 
my opinions of March 12 and December 28, 1904, adverse to the right of all the appli- 
cants, in the first of which the facts were fully set out and to which reference is here 
made. Mrs. Strickland and her eldest child were admitted by the Commission to the 
Five Civilized Tribes September 1 . 1896, which, October 22, 1898, under the act of 
June 28, 1898 (30 Stat., 495, 504), denied their enrollment because they had not before 
that act "removed to and in good faith settled in the nation." March 17, 1904, the 
Department denied their enrollment. February 4, 1905, Mrs. Strickland filed six 
additional papers as evidence, and asked review of the decisions of March 17, 1904, and 
tiie matter is now before me for opinion as thus presented. 

The first of these additional papers is a copy or proceedings of the Cherokee Citizen- 
ship Commission of May 16, 1887, readmitting to citizenship, among other persons, 
Mary L. Rogers (now Strickland), the principal applicant, as Cherokee citizens by 
blood, descended from \\ illiam Rogers and Mary V. McCair, appearing on the census 
roll of 1835. 

Accepting this as full and sufficient to show her Cherokee blood and due readmis- 
aion in 1887, it is ins^flficient to show present right to enrollment, unless she within 
the six months allowed by the Cherokee act of December 4, 1894, applicable to per- 
sons theretofore readmitted, removed to and permanently located within the limits 
of the nation. The validity and effect of this act is settled by so many decisions as 
to require here no further aiscussion. There is no act of Congress annulling it, and 
the Indian nations are self-governing communities having full power, subject to 
control of Congress, to regulate their own affairs, one of which is to declare how citi- 
zenship may be acquired and how it shall be forfeited and lost. She was for a brief 
time, the duration of which is not shown by the record, in the nation in 1895 and 
purchased her farm there, September 20, 1895, as shown by the deed — one of her 
six papers now filed. She was in the nation during August, September, and October, 
1896, and again "for a short time" in 1899 and in 1900 for *' about a month." She 
bought the land for a home for herself and children, and says: "I regard it as om 
home.** But the fact is undisputed that ever since her marriage, June 17, 1891, 
except for these brief periods, she has resided in Georgia with her husband, a citi- 
zen of Georgia, in which State she was bom and has always lived, with no present 
intent at any definite time to remove her domicile and has not removed it. The 
mere purchase of land in the nation in expectation at some definite futiu-e time to 
occupy it as a home, without ever having effectuated the intent, was not a removal 
to and a permanent location in the nation. This alone is decisive of the case. 

The admission by the Commission in 1896, though not appealed from by the nation, 
was not final, so that it was beyond the power of Congress to require the Commission to 
deny her enrollment for failure to remove to the nation before June 28, 1898, as it did 
do by the act of that date, above mentioned. 

As Mrs. Strickland never became a Cherokee citizen, the principles that controlled 
the case of Joseph D. Yeargain, cited by her, are inapplicable here, for reasons shown 
in my former opinion of March 12, 1904, which need not be repeated. In the case of 
Josie or Jessie Hall, referred to by Mrs. Strickland, the facts were, as shown by the 
record in that case, that she and her mother were admitted to Cherokee citizenship in 
1887 and removed to the nation and permanently located at Vinita, in the nation, in 
1890, before the Cherokee act of December 4, 1894. She and her mother selected and 
improved lands on Cabin Creek, in the nation, which they still hold. She has been 
traveling as a member of a theatrical troupe, and absent from the Territory most of the 
time, but the evidence showed that "she has owned a home place in tiie Cherokee 
Nation all the time she has been away or, rather, has had an interest." The difference 
between these cases that Mrs. Strickland relies upon and her own, wherein there was 
no removal to the nation and no citizenship acquired, is obvious. 

No reason appears from the new evidence or otherwise to recall my former opinion, 
and I adhere thereto and am of opinion that her application was properly denied. 
Very respectfully, 

Frank L. Campbell, 

Assistant Attorney- General, 

Approved May 17, 1905. 

E. A. Hitchcock, Secretary. 
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Now, to show the distinctions that were made and to show the 
reasons why some people are upon the roll and some others are not, 
I will read the decision which the Assistant Attorney-General deliv- 
ered, or the substance of it, in the Nancy Gunter case. That was a 
Cherokee enrollment case. It was held that Nancy Gunter had been 
bom a Cherokee; that she did not forfeit her rights because there had 
not been a concurrence of removal of her person and ejffects from the 
nation; that she had been bom in it, and that while she may have at 
some time gone out that she always possessed property and always 
continued her citizenship there. 

I ask that that be inserted in the record. 

(The decision and accompanying correspondence are as follows:) 

June 21, 1907. 

By Judge Campbell. Nancy Gunter, Cherokee enrollment review. 

Held J Cherokee by blood, admitted to Cherokee citysenship by duly constituted 
Cherokee tribunal, an actual resident, always possessed property, no concurrence of 
removal of person and effects from nation — ordered that she be enrolled. 



Department op the Interior, 
Office of the Assistant Attorney-General, 

Washington, June 21 y 1904* 
The Secretary op the Interior. 

Sir: I am in receipt, by reference of June 13, 1904, of the record in the application 
of Nancy Gunter for her enrollment as a Cherokee citizen by blood, with departmental 
decision of February 26, 1904, denying her enrollment, and a motion for review thereof, 
"with request for my opinion whether such motion should be granted and the applicant 
be enrolled as a Cherokee by blood. ^ 

The applicant is a Cherokee by blood and removed to the nation with the Old Settler 
Cherokees in 1835. How or when she lost her rights of citizenship does not appear 
in the record. January 14, 1880, she was readmitted to citizenship oy the citizenship 
commission of the Cherokee Nation and exhibited the certificate to the Commission 
to the Five Civilized Tribes. The evidence in the record shows that at the time of 
her readmission she was a resident of the Cherokee Nation, and has always since tiiat 
time had effects in the nation. In the fall of 1880 she acquired a farm and improve- 
ments in the nation, which she disposed of in 1882, but immediately acquired another 
in the Delaware district, which she has ever since held and upon which she has kept 
& bunch of horses and herd of cattle. The extent, value, and character of her im- 
provements, the number of horses and cattle, and the length of time that she main- 
tained actual residence in the nation do not appear. A question framed to show the 
last-mentioned fact was withdrawn by her counsel upon objection of counsel for the 
nation that it was irrelevant and immaterial. It appears to have been conceded that 
her residence in the nation January 14, 1880, was in good faith, and was so maintained 
for some time afterwards. At some time in 1880 she removed to the State of Arkansas, 
and hafl ever since resided there, and now lives at Siloam Springs, Ark., about 3 miles 
outside the Cherokee Nation, retaining in the nation her farm and stock. Her name 
is borne on the 1896 census roll. 

It thus appears that the applicant is a Cherokee by blood, was admitted to Chero- 
kee citizenship by the duly constituted Cherokee tribunal, was then an actual resi- 
dent, and then, and ever since, possessed property and effects there, which she at 
no time has removed therefrom. At no time was there a concurrence of a removal 
of the person and the effects beyond the limits of the nation — conditions fixed by the 
Cherokee constitution as necessary to expatriation and loss of citizenship rights. 

I am therefore of opinion that the applicant had not lost her right and that the 
review should be granted, and that she snould be enrolled. 
Very respectfully, 

Frank L. Campbell, 

Assistant Attorney-General, 

Approved June 21, 1904. 

E. A. Hitchcock, Secretary, 
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ITie Assistant Attorney-General followed that up with the opinion 
in the case of John L. Le Flore and minor children for enrollment as 
citizens by blood of Choctaw Nation. Le Flore removed from the 
nation with his effects, and has since continuously resided in Missis- 
sippi and has no intention to return unless enrolled. 

Now that is precisely the case here. The Strattons and nearly all 
the others say: ''Unless you give us this $15,000 or $20,000 per 
head we have no intention of leaving California, where we have lived 
for thirty or forty years, and become an Osage. We will become an 
Osage and claim our blood rights if you will give us a share in this 
large communal estate for doing so.'' 

Assistant Attorney-General in the Le Flore case holds as follows: 

March 24, 1905. 

By Judge Campbell. John L. Le Flore and minor children for enrollment as citizens 
by blood of Choctaw Nation.* Le Flore removed from the nation with his effects and 
has since continuously resided in Mississippi and has no intention to retiun unless 
enrolled. 

Eeldy That as Le Flore has resided in Mississippi over a (quarter of a century, is : 

Sermanent resident there, without intention to reunite himself with the Choctaw 
ation imless offered the inducement of an allotment, he is not entitled to be enrolled. 



Department op the Interior, 
Office op the Assistant Attorney-General, 

Washington^ March 24^ 1905. 
The Secretary op the Interior. 

Sir: I received, by reference of July 2, 1904, the record of the Commission to the 
Five Civilized Tribes in the application of John L. Le Flore for enrollment of himself 
and two minor children, John and Charles Le Flore, as citizens by blood of the Choc- 
taw Nation, with request for my opinion thereon. 

August 27, 1902, Le Flore was heard before the Commission, and February 25, 1903, 
his right was denied because he was not, June 28, 1898, a resident in good faith of the 
Indian Territory. June 11, 1903, the Indian Office, transmitting the record, recom- 
mended that the Commission be directed to allow the application conditioned upon 
the applicant's removal to the Territory and establishing residence there in good faith 
prior to final approval of the rolls. 

The record snows John L. is son of William Le Flore, a recognized member of the 
Choctaw Nation, of one-fourth Choctaw blood, one of the original treaty emigrants 
from Mississippi, or founders of the Choctaw Nation as now constituted and located. 
John's mother was one-eighth Creek blood. The family lived in the Choctaw country 
four years, when the famuy returned to Mississippi, where William died. The mother 
and children returned to the Choctaw Nation about 1858, where John L. held and 
worked improved land and engaged in stockraising. He there married Cordelia 
Harkins, a member of the Choctaw Nation, and continued to reside therein until about 
1878, when he sold his improvements on land in the nation and went to Mississippi 
with his child to place her among his relatives there for education and nurture. He 
intended to return to the Choctaw Nation, but could not satisfactorily sell his Missis- 
sippi property, and remained there about twenty years, making, however, several 
tnps to the Territory, the last of which was about 1895 or 1896. He participated in 
the payment of leased district money in 1893, and is identified on the Choctaw census 
roll of 1896. April 14, 1898, in Carroll County, Miss., he married his present wife, 
Alma Marshall, a white woman, and of her were bom his children, John and Charles 
Stanford, in 1899 and 1901, respectively. He testified that his residence was at Valley 
Hill, Miss., and that he intends to remove to the Territory if enrolled. 

There is thus presented the claim to enrollment of one bom to Choctaw citizenship, 
who removed from the nation about 1878 with all his effects, and who has continu- 
ously since resided in Mississippi, and has no present intention of returning to the 
nation unless enrolled. 

The case is substantially in all respects like that of Sidney J. Cundiff v. Choctaw 
Nation, decided by the United States court, central district, Indian Territory, on 
appeal from the Dawes Commission, wherein Cundiff, a Choctaw citizen, removed from. 
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the nation to Texas January 1, 1887, and thereafter resided there. Referring to the 
treaty of 1830 (7 Stat., 333), the court held that^ 

"By the second article of that treaty, granting the lands now held hy the Choctaw 
Nation to them, as well as by the terms of the patent afterwards executed by the 
United States, {wo conditions subsequent were attached to the grant; one, that the 
Choctaw people shall thereafter continue to exist as a nation, and the other, that they 
shall live upon the land. 

*'But there is another condition to the grant, set out in the second article of the 
treaty of 1830 and of the patent. It is that these grantees, these tenants in common, 
shall not only live on the land, but they shall exist as a nation, or their title shall be 
forfeited. Now. each one of these tenants in common possesses all of the rights, and is 
entitled to all oi the privileges, and is required to perform all of the duties relating to 
the land that each of the others is entitled to and must perform; and, therefore, if 
none shall be allowed to abandon the land, or cease to live on it, each and all of the 
others may do the same thing, and if they should exercise the same right, and move 
off of the land and out of the nation, what would become of its existence? The indi- 
vidual Choctaw who moves away from his people, abandons their lands and separates 
himself from the sphere of their political organization as a nation, is not performing 
his part of the condition that these people shall ' exist as a nation.' He is also violat- 
ing the very object of the treaty, and the policy of the Federal Government as well as 
of his own. 

*'In my opinion, as long as he remains away from the nation and the lands, under 
these circumstances, he forfeits his right to that citizenship which he has abandoned, 
and which carries with it the right to the land; that the Choctaw Nation, in the exer- 
cise of its sovereign power, has the right to refuse to place him on its rolls of citizen- 
ship. 

« « « « « « « ' 

"The court is, therefore, of the opinion that the claimant in this case is not entitled 
to enrollment, and the action of the Dawes Commission is affirmed, and judgment for 
the Choctaw Nation . " 

The reasoning of the court is persuasive and commends itself to my judgment as a 
proper rule applicable to such cases. Le Flore has resided in Mississippi over a quarter 
of a century and is a permanent resident there, without intention to reunite himself 
with the Choctaw Nation unless offered the inducement of a prospective allotment. 

I am therefore of opinion that he is not entitled to be enrolled, and that the decision 
of the Commission should be affirmed. 

Very respectfully, Fbank L. Campbell, 

Assistant Attorney-General, 
Approved March 24, 1905. 

E. A. Hitchcock, Secretary, 

When we come to the Osages, construing a similar provision, 
construing a title that is substantially the same, the Secretary of the 
Interior adhered to and followed the line of judicial decisions in his 
office. One other case will illustrate the point and the distinctions 
that have been observed, and it is a case that I can speak of, because 
we were in the case. A man named Davis, who was living in Georgia, 
but of Cherokee blood, came to the Cherokee Nation along about 
1890, or thereabouts, intending to affiliate himself with the nation. 
He had not been bom in it. The Cherokee Nation admitted him to 
citizenship, just the same as the Osages have admitted the father of 
the applicant, Revard, who came there about 1889. They admitted 
Davis to citizenship, and when they came there they remained a 
short time. Davis and his children — some of them, at any rate — 
were bom in the Cherokee Nation and the others were admitted by 
the act of the nation, so that they became citizens of the Cherokee 
Nation by removal to the nation and by the assent of the nation 
through its tribal officers. Davis, however, before 1896, at the re- 
quest of his wife^ who wanted to go back to her Georgia mountains, 
removed with himself and his children. The matter was put into 
our hands, and we declined to take any save one case, and that was 
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the case of a minor who had not yet reached his majority and had no 
right of election, the other children being of age. Now, as to him. 
following established legal principles, we held that the minor had 
acquired legal rights; that no act of the father in removing the child 
and leaving with him and going outside of the nation co'uld take away 
from that minor child the rights which the minor child had; that 
that minor child had become a Cherokee and till of age could not 
lose its rights, and the Attorney-General and the Secretary of the 
Interior, over the protest of the Dawes Commission, found that we 
were right. They held that as to those who had reached their major- 
ity and had removed outside of the nation under the laws and con- 
stitution of the Cherokee Nation they had forfeitured their rights 
and had fenounced them, but so far as concerned this minor he nad 
not, because he had once been a citizen of the nation, and having been 
a citizen of the nation and not yet being of age, that he could not, 
as a minor, bar himself from rights, and admitted him to citizenship. 

Mr. Hemphill. What case is that'< 

Mr. Merillat. That was the case of Lorenzo Newton Davis. We 
represented Lorenzo Newton Davis, and Davis was found entitled to 
enrollment, and the roll was sent down to the Dawes Commission to 
make up. They by letter and bv telegram protested against it as 
conflicting with the Strickland and all their decisions, but the Assist- 
ant Attorney-General held to the clear distinction. The roll for 
some reason did not get up here by the 4th of March, 1907, and so 
the physical act of putting the Secretary's name on it was not com- 
pleted. We brought that matter up, and the Depart nent held that 
as there had been an ultimate and final decision, after Utigation, to 

Eut the name on the roll, they would treat that as an enrollment, and 
lorenzo Newton Davis has ms rights in the Cherokee Nation. 
Now, furthermore, with respect to the right of a person who has 
expatriated himself and ceases to have the rights of citizenship, the 
United States has upon its statute books acts in exact accordance 
with what we claim. In the act of February 10, 1855 (10 Stats., 604), 
it is provided that the right of citizenship shall not descend to persons 
whose fathers never resided in the United States. The Attorney- 
General (14 Opinions Attorney-General, 295) held: 

The declaration in the act of July 27, 1868, that the right of expatriation is "a 
natural and inherent right of all people" compreiiends our own citizens as well as 
those of other countries, and where a citizen of the United States emigrates to a foreign 
country and there, in the mode provided by its laws, formally renounces his American 
citizenship with a view to become a citizen or subject of such country, this should be 
regarded by our Government as an act of expatriation. 

Now, with respect to the Strattons and the other persons whose 
fathers never resided in the Osage Nation and never became entitled 
to any rights therein, and whose forbears, if they were Osages, ex- 
patriated themselves when the Osages were poor, are you going to 
admit them to a share in the distribution of this communal estate 
solely because some time long back they had a strain of Osage blood? 
If so, why deny the right of any number of persons, other than the 
applicants, who have Osage blood? The other side reaUzes the 
weakness of their position and what it may lead to and therefore 
want to limit enrollments to these alleged pending cases. I ask the 
committee this question: Is it fair that persons should get rights 
because their attorneys happened to be in Washington at the time 
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this Osage aflotment bill was pending and at the time that Congress 
put in an amendment showing that there should be considered the 
cases of all persons whose applications were pending at the date of 
the final passage of this act, amending it and making it different 
from the way in which it previously read, namely, that there shall 
be considered the cases of all persons whose applications were pend- 
ing at the date of the introduction of the bill ? Because these attorneys 
whose cases had been decided adversely long ago, and with no i iuht 
under any principle of jurisprudence that I know of to reopen tlitm, 
knowing that that amendment had been made en June 5 or 6, 1606, 
as the date shows, between then and the date the act went to pas- 
sage went down to the Interior Department and wrote a motion for 
review, asserting that the previous decisions of a year or more before 
were wrong and should be reversed for errors of law and errors of 
fact — no specification of wherein they were wrong. 

I say that is the most technical rule that you can possibly make. 
You propose to bar eveiy^ other person who has Osage blood because 
that person did not rush in and take advantage of some amendment 
which he knew was being made and which perhaps those filing new 
motions had been the inducing cause of. 1 take it that that would 
not be fair. It is stated that those thirty-seven persons were the 
only persons in that category. I challenge that statement on the 
authority of the officers of the Interior Department and desire to 
put in evidence the decision by them on some eighty-nine cases that 
were pending, and I desire to prove likewise some one hundred and 
forty -odd cares in just this situation; so that when they tell you 
that those thirty-seven cases are all the pending applications they 
are making a mistake. 

Mr. Leahey. I made that statement from the records of the De- 
partment. 

Mr. Merillat. The records of the Department show that that is 
not correct. The following wiU prove it: 

Department op the Interior, 

Office of Indian Affairs, 

Washington^ April 12, 1907, 
The Secretary of the Interior. 

Sir: I have the honor to submit herewith for your consideration letters dated January 
31, February 9 and 18, and March 8, 1907, respectively, from the United States Indian 
agent of the Osage Agency, reporting on the applications of 89 persons for enrollment 
88 members of the Osage tribe of Indians. Their cases are discussed as follows: 

Mrs. Mino C. Allen (nee McGarry) for enrollment of herself, her mother, Mrs. Amanda 
M. McGarry, and her nephew, Carl F. Wood. 

The applicant, although given ample opportunity, failed to submit any evidence 
in her case other than an affidavit dated June 28, 1906, in which she said in effect that 
she is 31 years of age and is the daughter of Mrs. Amanda M. McGarry, who is an Osage 
Indian by blood; that she (applicant) was legally married to Harry L. Allen on June 
29, 1894, at Wichita, Kans., and now resides with her mother at Wagoner, Ind. T., and 
that she would submit affidavits from divers persons to support her allegations. 

As the applicant failed to prove Osage blood and it is shown that neither she nor her 
mother has ever affiliated with or been identified by the Osage tribe as belonging 
thereto, she is clearly not entitled to admission as a member. I therefore recommena 
that her application be rejected. 

Mrs. Pearl Armstrong (nee Garrett) for the enrollment of her minor child, Ola 
Martin: 

The applicant alleges that she was married on June 30, 1900, to a full-blooded Osage 
named James Martin, who waa the father of her child, Ola, bom November 3, 1900, at 
the house of Alexander Pappin, an Osage Indian, and that her parents were present at 
the time of the marriage. Her statements are corroborated oy the affidavits or her 
parents. 
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From the agent's report it appears that Pearl Garrett was a girl of loose character, 
associating aliKe with Indians and with white men; that he can find no record of the 
alleged marriage; that his predecessor in office refused to consider her application 
for the enrollment of her child for the reason that the alleged father could not furnish 
proof of his divorce from his former wife, Anna Mizer; and that the child has been 
given to its grandparents. 

The tribal council rejected the application for the reasons that sufficient evidence 
was not furnished to prove that there was a legal marriage, and that no evidence of a 
divorce from his former wife was furnished by Martin. 

The evidence shows that the mother was a woman of easy virtue and was not living 
with Martin at the time of the birth of the child. Althoug:h the act of Congress ap- 
proved June 28, 1906 (34 Stat. L., 539), authorizing the enrollment of children born to 
members of the Osage tribe, does not require that the children shall be legjitimate in 
order to be enrolled, yet as the applicant has failed to prove that her child is of Osage 
blood or that the father was a member of the tribe, it is recommended that her appli- 
cation be rejected. 

Mrs. Isabella Auld, for the enrollment of her four minor children, Addie May, 
Archie William, Harvey, and Flora Auld: 

The applicant avers that her mother, Bemeice Huston, was of Osage blood and 
furnishes a corroborative affidavit from Eliza Dial. 

From the agent's report it appears that the applicant has received rights, including 
an allotment of land, as a Kaw Indian, and that she has never affiliated with or been 
recognized by the Osages as a member of their tribe. The Osage council rejected 
her application. 

The evidence shows that this woman was and is enrolled as a member of the Kaw 
tribe; that she has been allotted 396.40 acres of land as the head of a Kaw family — 
such allotment having been made in accordance with the act of Congress approved 
June 1, 1906 (32 Stat. L., 63G), which limits allotments to enrolled members of the 
tribe on December 1, 1901, and to children born to such enrolled parents between 
that date and June 20, 1902. As none of her minor children are shown to have been 
allotted with her it is presumed they were bom after June 20, 1902. Their rio;hts as 
Indians would of course follow the status of their mother, through whom they inherit 
Indian blood. 

As Mi^. Auld fails .to establish by satisfactory evidence that she is an Osage Indian 
by blood, and has received her rignts with the Kaws, it is not seen that her children 
are entitled to the enrollment sought. Recommendation is therefore made that her 
application be denied. 

Henry Clay Fulton and children. Sterling Walter, 21 years of age; Fay, 13; Loyd, 
9; Allie Jane, 6, and Mary Fulton, 2: 

The applicant, who is 54 years of age, swears that his father was Churchill Abner 
Fulton, white; that his mother was a quarter breed Osage named Mary Revard; and 
that his parents were married in 1851. His statements are corroborated by the affi- 
davit of a half brother, Henry Clay Fulton. 

The Indian a^ent, who says that he firmly believes the applicants to be imposters, 
transmits corroborative affidavits, from Joseph Revard and Mrs. Jane Conway, 
respectively brother and sister of Mary Revard, who is alleged to be the mother of 
applicant — from which it clearly appears that Abner Fulton married Ursalea Revard; 
that subsequently Ursalea learned that her husband had a wife then living at Topeka, 
Kans., and thereupon left him; that the only child she (Ursalea) had bjr him was a 
girl — now Mrs. Mary Jane Barker; and at the time of her marriage to him in 1851, her 
sister, Mary, was but 9 years of age. The tribal coimcil rejects the applications and 
the agent heartily approves its action. 

As it is conclusively shown that the applicants are not of Osage blood it is recom- 
mended that they be denied the enrollment sought. 

Monroe Harris, for himself and children whose names are not given; and his sister, 
Mrs. Louise Harris, and her children, Sidney, 30 years of age, Arkley, 21 years of age, 
Ellen, 18; Rhoda, 14; Laura, 12, and Alva Harris, 9: 

The national council rejected these applications, and the agent says that there is 
no merit in the case, and approves the council's action. 

Mrs. Louisa Harris, who says that her father was Alfred Harris, and that Monroe 
Harris was her brother, alleges that her father was a full blooded Osage, and her mother 
a white woman, and that she was bom in Overton County, Tenn., where she has ever 
since resided. She submits in support of her affidavit sworn staten^ents from Isaac 0. 
Allen, J. A. Hawkins, I. G. Masters, and M. A. Christian, who say in effect that they 
knew ttie applicant's father, who was from his appearance of "some Indian blood" 
but of just wnat tribe they do not know. She also submits an affidavit dated Febru- 
ary 1, 1902, from Andy Harris (her brother), who alleges that his father, Alfred Harris, 
frequently said that his (Alfred's) mother was a full blooded Osage Indian. 
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As the applicants have failed to prove their alleged Osage blood, and it is clearly 
shown that neither they nor their parents affiliated with the tribe or were recognized 
by it as belonging thereto, they are not entitled to the enrollment sought. It is accord- 
ingly recommended that their applications be rejected. 

Otwin (Anthony) James, 49 years of age, for his minor children — Nora, Angeline, 
and Joseph Vivian James; Mrs. Josephine Thompson (a sister of Otwin James) and 
her son, Floyd Thompson, and Charles Thompson, son of Mrs. Josephine Thompson, 
for his minor children, Grace and Thelma Thompson: 

The applicants allege that ^ey are of Osage blood from Joseph James, jr. (father of 
Otwin James^, who was mixed Osage and Kaw Indian. The evidence clearly estab- 
lishes their claim of Osage blood. It also shows that Joseph James, jr., married Mar- 
garet Curley, a Pottawatomie Indian, but continued to reside among and affiliate 
with the Kaws, with whom he was enrolled; and that his children, including Otwin 
or Anthony, were enrolled with their mother as members of the Pottawatomie tribe, 
and were also carried on the Kaw rolls. 

By a provision in the treaty of November 16, 1861, with the Pottawatomies (12 
Stat. L., 1192), as modified by the treaty; of March 29, 1866 (14 Stat. L., 763), and 
February 23, 1867 (15 Stat. L., 533), certain members of the tribe became citizens of 
the United States and received proportionate shares of the tribal estates, both land 
and moneys. Mrs. Margaret Curley and her children, including Anthony, received, 
sometime prior to 1876, allotments of land and proportionate shares of the annuities as 
Pottawatomies and thereby became citizens of the United States. Her children were 
thereupon dropped from the KLaw tribal rolls. In 1899 Anthony, or Otwin, and his 
brother applied for reinstatement with the Kaws, and the Secretary of the Interior, 
in a decision dated December 15, 1899, holding that they were not entitled thereto 
and by receiving their distributive shares of the tribal property had become citizens of 
of the United States, said: 

"It appears, therefore, that the Pottawatomie citizens received distributive shares 
of all the tribal property, including the value of their lands, and that they received in 
addition allotments without cost, thus obtaining from the United States valuable 
lands, gratuitously, which were not a part of the tribal estate, or at least a part of the 
estate that had been acquired by purchase or by the cession of some right or thing for a 
consideration. 

"Those of the present applicants who received distributive shares of the tribal prop- 
erty seem to come within the Department rule or regulation which requires Indians 
having equal rights in more than one tribe to elect the one to and with wnich he or si e 
would belong and draw annuities (sec. 158, Indian Office regulations), and also 
the unwritten rule of the Department which prohibits double allotments to Indians. 
If admitted to the Kaw rolls, they would also oe entitled to allotments with that tribe 
when their lands shall be distributed, as well as to annuities. Having already received 
gratuitous allotments, as from the public domain, they are prohibited by the rule 
alluded to from further allotments. And having annuities with the Pottawatomies 
and finally shared in that capitalized value thereof, they are also prohibited under 
the regulations from drawing annuities with another tribe." 

In 1891 Otwin James married Rachel Pappan, a Kaw Indian, by whom he has had 9 
children, 6 of which were allotted lands on the Kaw Reservation. His remaining 
children were bom after the Kaw allotments were closed. 

It is admitted by the applicant and established by the evidence that he has never 
affiliated or residea with the Osages. and that that tribe has never recognized him or 
any of his children as members tliereof. 

As the parents of Otwin James elected fSr him, under the terms of article 4 of the 
treaty of February 23, 1867, heretofore mentioned, to take his Indian rights with the 
Pottawatomies which made him a citizen of the United States under a specific pro- 
vision of law therefor — he at the time of 'his marriage to a Kaw woman was a citizen 
Pottawatomie and not a member of the Osage tribe — ^his children would, therefore, 
have only such rights as Indians as they might inherit through their mother. I 
am accordingly of opinion, considering the facts in the case, that they are not enti- 
tled to rights with the Osage tribe and recommend that the application of Otwin, 
or Anthony, James be denied. 

Relative to the application of Mrs. Josephine Thompson and her son, Charles 
Thompson, the records of the Office show tnat the mother and her seven children 
and her son Charles and one of his children were enrolled as Kaws and were allotted 
lands as such. Their minor children for whom they ask Osage rights were bom after 
the lands of the Kaws were all allotted. 

From the evidence it appears that these families have also been reared and still 
reside among the Kaws and have never affiliated with the Osages or been recognized 
by that tribe as members thereof. Such rights as they might nave as Indians would 
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therefore attach to them as members of the Kaw tribe and not of the Osage tribe. 
I accordingly recommend that the applications of Mrs. Thompson and her son, Charles 
Thompson, be denied. 

Wet Moccasin, or Mrs. Fred Mason, for herself and her children and grandchildren, 
Mrs. Rachel Howe and 5 children, Mrs. Libbie Joles and 4 children, Mrs. Birdie 
Bridwell and 5 children, Frank and 3 children, John and 3 children, and Elmer 
Mason Tshe also applies for the enrollment of certain other grandchildren whose 
names sne does not remember.) 

The applicant swears that she is about 60 years of age; that her father was a full- 
blooded Osage named Bigheart and her mother also a full-blood Osage whose name 
she does not know; that she was born on the Osage Reservation and attended the 
Catholic school at the Osage Mission; that she was reared by a woman of the tribe 
named Sagy, whose husband was a full blood called White Hair; that these foster 
parents took her, when she was quite a small girl, away from the tribe to the northern 

fart of Kansas, and that in 1861 she was married to a white man named Fred Mason, 
n support of her allegations she submits affidavits from Mrs. Lucy Woodham, Sarah 
Smith, George H. Bellmon, J. R. Foster, and William Bridwell. 

The agent says that he is of the opinion that there is no merit in the case and approves 
the action of the Osage national council in rejecting the applicants. With his report 
he transmits affidavits from Brave, 66 years of age, >.e kah wah she tun kah, 65; Black 
Dog, 55; Thomas Mosier, 64, and Frank Comdropper, 58 — full-blood Osages — all of 
whom swear in effect that the allegations of the applicant are false. 

As Mrs. Wet Moccasin Mason has failed to prove by a fair preponderance of the 
evidence that she is of Osage blood, it is recommended that her application be denied. 

Weso Pappan for his minor children, Blon and Justin, and Mitchell Fronkier for his 
minor children, Pansy and Maud Fronkier. 

The applicants contend that they are of Osage blood, and the evidence shows that 
they are not to exceed one-eiglith Osage blood — their children being one-sixteenth. 
The evidence shows also that they and their parents have always affiliated with and 
resided among the Kaws, and that they have not been considered as members of the 
Osage tribe. From the records of the Office it appears that Wcso.Papan, his wife, and 
one child were allotted lands with the Kaws, as wore Mitchell Frontier and family — 
including his children who were living at the time the allotments were made. 

The Department has held, as cited in the case of Otwin James et al. (ante), that per- 
sons, belonging by blood to two tribes, who have under its rules elected with which 
tribe to be enrolled, and have received their distributive shares of that tribal property, 
including allotments of land, are prohibited from receiving a double allotment or 
drawing annuities with another tribe. It has been held also that where members of a 
tribe receive such distributive shares of the entire communal or tribal estate, children 
bom thereafter are not entitled to any rights as Indians, and are citizens of the United 
States. 

As shown by the evidence, the parents of the minor children elected to take their 
rights with the Kaw tribe, and have always affiliated and been regarded as Kaws. 
Further, they have received their distributive shares of the entire Kaw tribal property, 
including allotments of land. They would not therefore be entitled, under the 
Department's ruling, to enrollment or allotments of land with the Osages. 

By the provisions of section 10 of the undated Kaw agreement, ratified and con- 
firmed by the act of Congress approved July 1, 1902 (32 Stat. L., 636), they and their 
then living children, having regeived allotments of land, became citizens of the 
United States and their names were stricken from the Kaw tribal rolls. Their children 
born thereafter follow their status as citizens and would have only such rights as they 
might inherit from the Kaw estates of their parents. Although possessing a small 
degree of Osage Indian blood, these minor children are citizens of the United States, 
having been born to citizen parents, and are clearly not entitled to enrollment with the 
Osage tribe. It is therefore recommended that the applications of Weso Pappan 
and Mitchell Fronkier be denied. 

Moses Plomondon: 

This man swears that he is a member of the Cree Indian tribe, but has never received 
any benefits as such, and that he and his wife, who is alleged to be of Osage blood, 
moved from the State of Washington to the Osage Nation m 1873; and that he was 
adopted by the Osage council as a member of their tribe. In support of his claimed 
adoption he promised additional evidence and referred to testimony taken in 1896 
in tne case of Virgil Herard and Simon Clavier, whose enrollment as Osages was in- 
vestigated by the Department at that time. 

The testimony to which the applicant refers shows that he is a white man and was 
illegally enrolled with the Osage tribe in 1873, but was properly stricken therefrom 
in 1881 by the Indian agent; and that no record or evidence of his alleged adoption 
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was ever submitted by him or the Indian agent to this Office. The tribal council 
refuses to sanction his enrollment on the grounds that his alleged relations were not 
known; and the Indian agent reports that, although he had ample notice to produce 
further evidence in his case, he failed to submit any. As Moses Plomondon fails to 
prove his contention, I recommend that his application be denied. 

Dora Alexander, MoUie Brooks, Susie Callahan^ Sampson Cris^, Jack English, Ro*^ 
Jones, Anna Moss, Henry, Oliver, William and William Shattio, jr., Mrs. Ogeal Smith 
and Maggie and Ogeal Smith, Mrs. Elizabeth ToUiver; Clements, Frank R., Jobeph 
F., Laura, Ogeal, and Royal Wilson: 

The application of these persons were submitted by Joseph F. Wilson, attorney in 
fact. They allege thai they are descendants of a negro man and an Osage woman 
named Ann Davis, afterwards Ann Shattio, who claimed to have been stolen when a 
girl by whites from the Osages and made a slave in Missouri, and that she subsecjuently 
purchased her freedom in 1846 and went to Kansas. This testimony is entirely ex 
parte, and fails to give the names of the alleged Osage woman's parents or of any of her 
relatives among the Osage tribe in Oklahoma. 

The agent reports that the only one of these persons he knows is Joseph F. Wilson, 
who is related to the applicants, and is a negro who came from St. Louis, Mo. Ihe 
national council rejects the applicants for the reasons that they are of the negro race, 
and "that the tribe did not have but one or two negro families, who both at present 
affiliate with it" and are not related in any way to the applicants. 

.As these descendants of Ann Davis have failed to prove that they are in any way 
related to the Osage tribe of Indians in Oklahoma, and neither they nor their parents 
have ever affiliated with that tribe or been recognized by it as members thereof, they 
are clearly not entitled to the enrollment sought. It is therefore recommended that 
their applications be rejected. 

Very respectfully, C. F. Larkabee, 

Acting Cornmisaioncr, 

April 15, 1907. 
The recommendations contained herein'are hereby approved. 

Jambs Rudolph Garfield, Secretary. 



Department op the Interior, 
Office of Assistant Secretary. 

Washington, May 4, 1908. 
Messrs. Kapplbr & Merillat, Washington^ D. C. 

Sirs: In reply to your letter of April 30, I inclose you herewith a report from the 
Commissioner of Indian Affairs which will give you the desired information. 
Very respectfully, 

Jesse £. Wilson, Assistant Secretary. 



Department op the Interior, 

Office op Indian Affairs, 

Washington, May f , J90S. 
The Secretary op the Interior. 

Sir: The Office has the honor to acknowledge the receipt, by your reference, for 
report, of a letter dated April 30, 1908, from Messrs. Kappler & Merillat, attorne>^ at 
law, of this city, who refer to Senate resolution No. 70, for the enrollment of 37 persons 
"with the Osage tribe, and ask certain information for use in connection with the case. 

Their questions are answered seriatim, as follows: 

1. There were many applications pending at the time of the passage of the act of 
June 28, 1906 (34 Stat. L., 539), known as the Osage allotment act, other than the 37 
cases mentioned in the Senate resolution referred to. The attorneys were, on April 30, 
furnished a copy of a decision of the Department dated April 15, 1907, rejecting the 
applications for Osage enrollment of 89 persons, including some of the 37 named in the 
Senate resolution. 

2. The Osage bill was prepared by the Osage Indians and' was brought to this city 
by a committee acting on behalf of the tribe. The Office carefully considered the biU 
aspresented by the Osage committee or delegation, and, with some immaterial changes, 
811 omitted it to the Congress. The provision therein repealing the act of August 15, 
1894 (28 Stat. L., 305), was in the bill when it was submitted oy the Osages and was 
not changed. At the time the bill was consid red the Oifice believed that the pro* 

S. Doc. 744, 60-2 6 
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vision for the repeal of the act referred to was included for the purpose of closing the 
Osage tribal rolls and settling the allotment question without lurtner litigation. It 
knows of no other reasons why the act of August 15, 1894, allowing an appeal to the 
courts by applicants alleging to have been unlawfully denied of allotments with 
an Indian tribe, was repealed. 

3. As requested by the attorneys, there is inclosed a copy of the list transmitted 
August 16, 1906, by the United States Indian agent of the Osage Agency, of the names 
of 244 persons charged by the principal chief of the tribe with being on the rolls through 
fraud, such list having been furnished in accordance with section 1 of the Osage allot- 
ment act. 

4. The Office has no copy of the constitution of the Osage Nation which can be fur- 
nished the attorneys as requested. They have in person been allowed to use the bound 
volume of the laws of the Osage Nation, and it is understood that they will make copies 
of such parts thereof as they may wish. 

5. In answer to their request that they be furnished also with any decisions or 
opinions of the Department bearing on the subject of the applications of the persons 
mentioned in Senate resohition No. 70, the Office has to say that they have heretofore 
been furnished copies of the reports made to the Department on the resolution men- 
tioned and a copy of the decision of the Department dated April 15, 1907, rejecting the 
applications of 89 persons for Osage enrollment. These letters contain the decisions 
desired. 

Very respectfully, 0. F. Larrabeb, 

Acting Commissioner, 

Persons charged with being on Osage roll by fraud. 



Name. 


Sex. 


Relation. 


Age. 


Cvnthla Alberty 


Female 

do 


Head 


Years. 
50 


Lizzie Alberty 


Daughter 

Head 


15 


George Alberty 


Male 

Female 


19 


Jane Aopleby 


do 


76 


James B. Atkins 


Male 


do 


22 


John D. Atkins, jr 


do 


do 


19 


Elizabeth Bay lis 


Female 


do 


62 


Cha rles D. Baylis 


Male 


do. ....... 


19 


Harry Baylis 


do. ..... 


do 


22 


Mary J. Brown 


Female 


do 


39 


Edith Brown 


.... .do. . . ... 


Daughter 

Son 


13 


Louis M. Brown 


Male 

Female 

. .. ..do. . . .. . 


11 


Elsie F. Bruce 


Head 


36 


Bessie Bruce 


Daughter 


16 


Louisa Bruce 


do 


12 


Lena Bruce 


. .. . .do. ..... 


do 


10 


Adelbert Bruce 


Male 

.... .do. ..... 


Son 


15 


William Clem .^ 


Head 


28 


William L. Clem 


do 


Son 


6 


John E. Clem 


do 


do 


5 


J ames A . Clem 


do 


do 


2 


Frantz Clem 


do 


do 


31 


James J . Clem 


do. ..... 


Head 


Jessie M. Clem 


Female 

Male 

do 


Daughter 

Son 


10 


William H. Clem 


g 


James H. Clem 


do 


7 


Sallie J. Clem 


Female 

do 


Daughter 

Head 


3 


Ida Cottingham 


20 


Isalx».lla Fuller Crouse 


... .do. ..... 


.... .do ........ 


40 


Earl Crouse 


Male 

Female 

Male 

do 


Son 


14 


Laura I. Crouse 


Daughter 

Son 


10 


Stephen M. Crouse 


7 


Dallas Crouse 


Head 


20 


Rebecca Jane Darnell 


Female 


do 


43 


Anna V. Vadney 


do. ..... 


Daughter 

Head 


15 


J ulia Edwards 


do. ..... 


40 


Alex Quinton 


Male 

Female 

do 


Son 


17 


J ulia Quinton 


Daughter 


14 


Afirnes Quinton 


10 


Pearl C. Quinton 


. . . . .do. ..... 


do.. 


8 


Elnora Quinton 


do 


do 


4 


Simon Fronkler 


Male 

Female 

do. ..... 


Head 


34 


Florence Fronkler 


Daughter 


10 


Blanche Fronkler 


8 


Benjamin Fronkler 


Male 

do. ..... 


Son 


4 


Thoma a Fuller 


Head 


25 


Lewis B . Fuller 


. . .. .do. ..... 


Son 


^ 


Charles Fuller 


do 


Head 


liOuls Fuller 


do 


..... do ...>..•• 


81 




do 


Son 


i 
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PersoTis charged with being on Osage roll by fravd—Contimied, 



Name. 



Agnes Groves 

Susan rarlow 

Grace Harlow 

Belle M. Harlow 

Charles C. Harlow 

"Willie Havnie (Mary Haynie) 

Adeline Harvey 

Myrtle Herridge 

Joseph Herridge 

Lulu Herridge w 

Ellen Hilderbrand 

Susanna Hilderbrand 

Richar Hilderbrand 

David Hilderbrand 

Nancy Hilderbrand 

James H ilder brand 

Rose Hilderbrand 

Letitia Hilderbrand 

Susan Hilderbrand 

Oranzonia Hilderbrand 

Dicha Hilderbrand 

Ruby Hilderbrand 

Joseph Hilderbrand 

Frank Hilderbrand 

Jasper Holloway 

Sarah Holloway 

Frank Holloway 

Milton Holloway 

Andrew L. Holloway 

OlitaM. Holloway 

Peter Javine 

Benjamin H. Javine 

Hasread Javine 

Viola M. Javine 

Opie Javine 

Roy B. Javine 

John Javine 

OUie Javine 

Andrea Javine 

Cra E. Javine 

Josctph Javine 

uithony Javine 

John Javine 

Georoe M. Javine 

Earl Thomas Javine 

^•aura J ones 

Charles Labadie 

H&xel Labadie 

Frank Labadie 

Alvin L. Labadie 

NIta Labadie 

William H. Labadie 

Ella Labadie 

Frederick Labadie 

Ernie Labadie 

Joseph Labadie 

Edward Labadie 

Milton Labadie 

Rose M. Labadie 

Robert E. Labadie 

Charles W. Labadie 

Frank Labadie 

Q. B. Labadie 

Paul P. Labadie 

John Labadie 

Albert Lombard 

Irene Lombard 

Bessie Lombard 

Robert A. I^ombard 

Clara Lombard 

Nina Lombard 

John Lombard 

George W. Lombard 

John E. Lombard 

Walter Lombard 

Lucy Lombard 

Lola Lombard 

Sa^e Lombard 

Olive C. Lyman 

Paul 8. Lyman 



Sex. 



Female. 
do. 

do.. 

do.. 

Male... 

do.. 

Female. 

do.. 

Male 

Female. 

do.. 

do.. 

Male... 

do.. 

Female. 

Male 

Female. 
do.. 



do., 

do., 

do., 

do. 

Male... 

do.. 

do.. 

Female. 
Male... 

do.. 

do.. 

Female. 

Male 

do.. 

do.. 

Female. 

do.. 

Male... 

do.. 

Female. 

do.. 

do.. 

Male... 

do.. 

do.. 

do.. 

do.. 

Female. 

Male 

Female. 

Male 

....do.. 
Female. 

Male 

Jem ale. 

2b.ale 

....do.. 
....do.. 
....do.. 
....do.. 
Female . 
Mtue.... 
....do.. 



do. 

do. 

do. 

do. 

do. 

Female 

do. 

Mr'*^... 
Feixiale 
....do. 
Male... 

do.. 

do. 

....do. 
Female 

do. 

do. 

do. 

Male... 



Relation. 



Age. 



Head 

do 

Daughter. . 

do 

Son , 

Stepson 

Head 

Daughter.. 

Son 

Daughter. . 

Head 

do 

do 

do 

Daughter. . 

Head 

Daughter. . 

do 

do 

do 

do 

do 

Head 

Son 

Head 

do 

.. .do 

do 

Son 

1 anghter. . 

Head 

Son.. 

drv 

Daughter. . 

Son...'.'."! 

Head 

Daughter. . 

V.'.'.do'.'.'.'.'. 

Son 

Head 

....do 

Son 

....do 

Head 

....do 

Daughter. . 

Son 

....do 

Daughter.. 

Head 

....do 

Son 

....do 

....do 

Head 

Son 

Daughter.. 

Son 

....do 

Head 

Son 

....do 

Head 

....do 

Daughter. . 

h'i 



h. i. 
do 



do.... 

....do.... 

do.... 

do.... 

Daughter. 

'.'.'.'.do'.'.'.'. 

Head 

....do.... 



Year», 
24 
44 
15 
12 

8 
11 
25 
17 
15 
12 
59 
18 
27 
33 

5 
37 
17 
14 
13 
11 

6 

^ 

8 
54 
IS 
21 
23 

3 

ii 

17 
15 
12 

^ 

51 

16 
13 
12 

9 
19 
24 

2 

35 

8 

6 

4 

4 

21 

19 

16 

15 

13 

40 

8 

5 

3 

1 

45 

14 

11 

19 

60 

14 

12 

4 

20 

18 

22 

27 

20 

28 

5 

3 

2 

43 

40 
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PersoThs charged with being on Osage roll by fraud — Continued. 



Name. 


Sex. 


Relation. 


Age. 


Airnen T/vm an ............*.... ......t^^-t 


Female 

do 


Daughter 


Years. 
3 


Can! tola Lv man -.- ................... 


1 


Arthur J^ Lvmban i-t 


Male 

do 


Head 


36 


Josenh Kfacxev. . . ............... 


do 


28 


Eva Mackey 


Female 

do 


Daufi^hter 


8 


Tenne Mackev ... . ................ .................. 


4 


G race Mackev. ..................................... 


do 


do 


2 


Warren T Mackev - 


Male 

do 


Pon 


S 


William B. Mackey 


Head 


Cecelia Mackey , 1 


Female 

do 


Daughter 


6 


Bertha M. Mackey 


1 


Gro ver M ackey 


Male 

do 


Head 


20 


Alex Martin . .............. 


do 


60 


Bertha Martin 


Female 

Male 

do 


Daughter 

Head 


11 


Lombard Martin. . 


18 


Lee Martin 


do 


29 


Jane L . Martin 


Female 

Male 

Female 

Male 

do 


Daughter 

Son 


8 


Edsrar E. Martin 


5 




Daughter 

Head 


5 


Emerv Martin 


25 




Son 


iSs 


Ellen McDaniel 


Female 

Male 

Female 

Mwle 

Femnle 

do. . .... 


Head 




Son 


10 


Emma McGath 


Head 


27 




Son 


9 


Ellen McComb 


Head 


28 




Daughter 

Son 


11 


William M. McComb 


Male 

Female 

do. . . ... 


8 




Daughter 


6 


Rachel B. McComb 


3 




do 


do 


ta 


Charles Moncra vie 


Male 

do 


Head 




do 


31 


Henry Moncra vie 


..... do ...... 


do 


33 




Female 

Male 

do...... 


Daughter 

Head 

Son 


2 


John Moncra vie 


36 




9 


Alexander Moncra vie 


.... -do. ..... 


do ........ 


7 




Femnle 

do 


Dauffhter 

.... .do. ....... 


5 


Vivian L. Moncra vie 


2 




do 


do. ....... 


Pa 


Gertrude Murphy 


do 


Head 




do. ..... 


do 


22 


ElizabetQ Murphy • 


do 


do 


20 




do 


Daughter 

Head 


16 


William Muserove 


Male 

... .do. . . ... 


28 




Son 


1 


Willis Ella Musgrove 


Female 

Male 

.... .do. ..... 


Daughter 

Head 


^ 




Samuel Perrier 


do 


38 




do 


do 


25 


James Perrier 


.... .do. . .... 


do 


35 




do 


Son 


12 


James F. Perrier 


do 


do. ....... 


6 




do 


Head 


48 


Louis F . Perrier 


do 


Son 


17 




Female 

Male 

do. . . .. . 


Daughter 

Son 


15 


Leo Perrier 


12 






9 


Lota Perrier 


Female 

Male 

• . • . .do. .... 


Daughter 

Son 


8 




4 


Thomas Perrier 


Head 


22 


Roy B. Perrier 


do 


Son 




E ugene Perrier 


do 


Head 




. ....do. ..... 


Son 


ft 


Franklin Quint on , 


do 


Head 




do 


do 


32 


Claude Martin 


do 


Son 


9 




Female 

Mple 

Female 

Male 

Female 

Male 


Head 


47 


Louis Miller Rairdon 


Son 


17 




Daughter 

Son 


14 


Wendall Rairdon 


6 




Head 

do 


22 


Antwine Rodman 


33 




. ....do. ..... 


do 

Son 


61 


Flovd F. Ross 


. .. . .do. ..... 


9 




.... .do. ..... 


Head 


26 


John H. Stevens 


.. . . .do. ..... 


do 

Daughter 

Head 


10 




Femole 

do. 


2 


Madeline Stevens 


64 




do...... 


Daughter 


13 
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Persons charged mth being on Osage roll by fraud — Continued. 



Name. 



James E. Taylor 
JohnF. Taylor.. 
Biram Taylor... 
Famiy Taylor... 
Agnes Taylor . . . 
Anna Taylor...., 
Frederick D. Turner 

Mary B. Turner 

Aggie Ware 

JiSSaWare 

Nancy Ware 

Aggie Ware 

Rosa L. Ware 

Henry H. Ware 

David Ware 

Paul Wheeler 

Merritt J. Wheeler.. 

Geneva Wheeler 

Elmer Wheeler 

Alma Wheeler 

Anna Wheeler 

Lavaria Brock 

Susan Wheeler 

Mary Wilson 

William E.Wilson.. 

Julia KWUson 

Banie Wilson 

Andry Wilson 

Sallie Hooper 

Mary Hooper 

Clara Sigglns 

Andrew W. Sigglns. 
George Hilderbrand. 



Grandchildren of EUen Hilderbrand. 



Sex. 



fMale... 
....do.. 

do.. 

Female. 
....do.. 

do.. 

Male... 

Female. 

....do.. 

....do.. 

....do.. 

....do.. 

....do.. 

Male 

....do.. 
....do.. 
....do.. 
Female. 
Male.... 
Female. 
....do.. 
....do.. 
....do.. 
....do.. 
Male.... 
Female. 
Male..., 
Female. 
....do.. 
....do.. 
....do.. 

Male 

....do.. 



Relation. 



Orphan... 

do.... 

do.... 

do.... 

,....do.... 

do.... 

Son 

Head 

do.... 

Daughter. 

do.... 

do.... 

do.... 

Son 

do.... 

Head 

Son 

Daughter. 

Head 

do.... 

do.... 

do.... 

do.... 

do.... 

Son 

Daughter. 

Son 

Daughter. 

Head 

Daughter. 

Head 

Son 

Head 



Aga 



Now, when it comes to going back, with the strong inducement that 
is here, to prove that persons had Osage blood years ago, I'think the 
opinion of the Court of Claims in the case of Whitmire, trustee, v* 
The Cherokee Nation et al. (30 Ct. Cls., 146) is very apropos. The 
court said: 

The court believes that the roll affords the best evidence which exists or which can be 
procured. The large amount to be received by every individual complainant — mor© 
than $250 for each person, more than $1,000 for every family of the freedmen — thfi 
unsettled state of the country, the scattered character of the population, the remote 

g laces in which they live, and the remote dates to which the investigation must extend-^ 
om 1866 to 1894 — are conditions which offer the strongest inducements to fraud on th9 
one side and to intimidations and discriminations on the other. It may be that the 
Wallace roll was extended beyond the true number of the persons entitled to be placed 
thereon, but if it was, the fault was with the Cherokee Nation, who could have con- 
tested every name that was placed upon it, and who had the means of exposing every 
error that may have existed ; and the United States spared no pains to make the roll a 
true exhibit in the case. The court believes that the difficulties in arriving at a trus 
result which existed then will be greatly multiplied now. 

If that were true, as stated by the Court of Claims, then how much 
truer it is of the existing state of affairs here where you have the case 
of appUcants, many of whom are claiming relationship to a woman 
who, according to the decision of the Department and the official 
records, died about 1833 or 1834, where it means from fifteen to thirty 
thousand dollars to be an Osage, and where, as I am reliably iiiformea| 
the attorneys who prosecute tne case have contingent contracts of 
60 per cent of whatever is recovered. 

i say that the inducement is exceedingly ^eat, and I say that when 
the committee comes to consider, as it will consider, the fact that 
some of these persons who are attorneys in fact for the appUcants 
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are asking you to consider their affidavits or their statements, on 
questions or fact as to bloody you are entitled to take them as every 
court does, as having the weight of depositions of interested persons. 
When it comes to the question of fact, I desire to call your attention 
to the record on page 49 of the Osage Annuity Roll contests, and I 
will offer in evidence an extract from that. 

The Commissioner of Indian Affairs f oimd that this Susan Larine, 
through whom a large number of these applicants are claiming, as a 
matter of fact died in 1833 or 1834, and the Commissioner of Indian 
Affairs says that *'this is true as shown by the records of our office 
showing payments to the guardian.'' So we have the documentary 
evidence of death. With that documentary evidence in the record, 
with the case in that situation, some of these parties claiming through 
Susan Larine offer testimony of persons who say they met her in 
the forties — 1844 or thereabouts. Now, those persons who said 
that they met Susan Larine can not be mistaken merely as to the 
date, because these two witnesses were not, as a matter of fact, 
bom at the time Susan Larine died, namely, in 1833 or 1834, one 
of them not being bom until 1834 and the other one not until 1837. 
You find in the records a reconcilement possibly of their statement 
and likewise of the difficulty, when it comes to tracing relationship 
back to the distant past, when you find one other person taking the 
stand and testifying that there was a Susan Larine, or a woman of 
that name, who he knew about 1847, and that that Susan Larine 
was not an Osage at all, but was a Creek Indian in Missouri. 

We have that situation and you begin to see the difficulties. You 
have a person who has never been in the Osage country, and who has 
grown up perhaps to be forty or fifty years or age, and perhaps whose 
father was not m the Osage country, but who claims to have known 
people who lived in 1825 — seventy or eighty years ago. With this 
strong inducement that is held out of an enrollment being worth 
$30,000, they are coming here and asserting a right now at this late 
date to participate in the distribution. T\Tienever in the past these 
persons nave come before the Osage council the council has con- 
sidered all these facts. That council is able to arrive at a just con- 
clusion. It is stated here that the only reason upon which the council 
denies the right of enrollment is that they do not want to make any 
more Osages. I say, upon the authority of the council, and upon the 
authority of their minutes, that that statement is not correct. Ihe 
Osages, wherever those persons have applied for enrollment — and 
this is true of what they did fifteen or twenty years ago when enroll- 
ment was not worth very much, and they had not found oil, and the 
lands were not so valuable, and it was not known to be of so much 
account as it is to-day — the Osages would go back to the old men of 
the tribe and the councilors, inquired to find out if the persons had 
any Osage blood, and to whom they were related, and if they found 
that they had Osage blood and if they presented evidence of their 

f;ood faith and intention to live vnih the Osages in the future, then 
requently the Osa^e council acted favorably upon their application 
for enrollment. This brings us to what is called tne "Clem case." The 
Clems came to the Osage country along — I may be wrong as to the 
dates, but along about 1889 — and application was made for citizen- 
ship. The evidence is undisputed, it is admitted, that the Clems paid 
some of the then members of the Osage council a bribe. It is admitted 
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that some witnesses were bribed. I will withdraw the statement so 
far as saying that it is admitted that they were bribed is concerned* 
It is admitted that money was given the councilors and witnesses, but 
it is attempted to be explained upon the ground that they had 
rendered some services as interpreters, or something of that kind* 
But money was paid, and it is admitted to have been distributed by a 
leading member of the council to the councilmen. In that situation 
the person was admitted, claiming by descent a long way back. 
Through the payment of the money they got him upon the roll. 

Having obtained an entry upon the roll by the payment, as is 
admitted, of money to the councilmen, some dispute or trouble sub- 
sequently arose over the claim that the agreement had not been 
entirely Uved up to, and the fact of this payment of money to the 
councilmen came out. There was no question that the money had 
been paid. That was true absolutely. Finally it was held by the 
Department as to one of the parties, a woman, that she may have 
thought that this payment of $300 was a usual and customary thing 
for getting on the roll, and that it was not intended for bribe money; 
it had been paid, but it had not been shown beyond question to have 
been paid for that purpose. 

That case was passed on and the authorities and the agent of 
the nation were all in favor of the disenroUment of the claimants on 
the ground that the enrollment had been procured by fraud and cor- 
ruption, and that they had no Osage blood. Both of those findings 
were made. The matter came before the Commissioner of Indian 
Affairs and he Ukewise so found. When it came before the Secretary 
of the Interior, however, there it was held that they would give them 
the benefit of the doubt, and while the money may have been paid to 
a person and a number of councilmen had got it, nevertheless they 
would not strike off those persons, because, the Osages having once put 
them upon the rolls, of course those rolls were to be taken with the 
burden against the Osages; hence the Clems managed to get through. 
Meanwhile, between 1896 and 1906 a good bit of this information 
came to light, and when the bill providing for allotments was sent up 
here it provided that there should be a right in the Osages to try the 
cases of any persons who had gotten on by fraud, and if it were found 
that they were not entitled, that then they should go off the rolls. 
The Osages had no attorney to represent them. The bill was intro- 
duced, and it was so reported, as the print reported by Mr. McGuire, I 
believe, shows. 

It came over to the Senate in the closing days. The persons who 
were seeking to put applicants on the rolls succeeded m procuring 
two amendments. Pernaps the force and effect of them was not 
fully considered, at least the Osages did not have a hearing. By 
those two amendments, in the first place, it was provided that there 
should be a reconsideration of all cases pending at the date of the 
final passage of the act, and agreed upon between the Government 
officers and the Osages. The first bill provided they were to recon- 
sider cases pending at the date of the mtroduction of the bill. By 
that change of the date the act was broadened and those persons who 
were watching affairs rushed in some stock or formal applications to 
have their cases pending. Furthermore, there was an additional 
amendment limiting what you might do under the provision with 
relation to fraud. 



86 ENBOLLMENT OF CERTAIN MEMBERS OP OSAGE INDIANS. 

The ordinaiy doctrine is that you can impeach for fraud at any 
time and wherever shown, and every decision of eveir court that I 
know of says that in fraud cases a wide latitude should be given in the 
introduction of evidence. Our court of appeals of the District of 
Columbia has so held and the Supreme Court of the United States, 
and practically all of the States nave so held. But in the closing 
days somebody succeeded in getting an amendment through in which 
it was provided that the Osages could remove only for fraud upon 
newly discovered evidence. 

The matter came up and again it was found that those people were 
not of Osage blood; that they had no Osa^e blood, and likewise it 
was found that this payment of money, which it was admitted had 
been given to the several members of that council and distributed by 
one of the leading members, was bribery money, and that certain 
witnesses had been bribed to give testimony and the payments to 
those people were admitted, as I say. What it was done for is tho 
only question. 

Senator Sutherland. How many cases are there, in your opinion, 
upon the rolls that ought not to be there because of fraud? 

Mr. Kappleb. The chief, imder the act of 1906, certified 244. 

Mr. Millard. I would think probably 125. 

Senator Sutherland. Still remaining upon the rolls? 

Mr. Millard. Yes, sir. 

Senator Curtis. They are the same cases that were tried by the 
Secretary of the Interior? 

Mr. Merili^at. Yes, sir. 

Senator Sutherland. How many altogether were enrolled? 

Mr. Millard. Twenty-two hundred and thirty as the full enroll- 
ment, including Mrs. Appleby. 

Senator Sutherland. The opinion of the nation is that 120 are 
fraudulently upon the rolls? 

Mr. Millard. Yes, sir. 

Mr. Merillat. I would like to ask this question of the agent, Mr. 
Millard, how many all told were contested? 

Mr. Millard. Two himdred and forty odd. 

Mr. Merillat. The fact is that as to the great mass of them there 
was no contest at aU; everyone admitted that they were Osages. 
They had been there all the time and they were admitted to be Osages. 

When the matter was presented the attorneys for those persons 
who were alleged to be fraudulently upon the rolls, themselves en- 
deavored to prevent the opening up of the cases by the allotting 
commission on the ground that there was not sufficient newly dis- 
covered evidence to open up the cases at all. 

Senator Sutherland. In a general way, in what did the fraud 
consist? 

Mr. Merillat. The fraud consisted, in a general way, in bribing 
witnesses to perjure themselves and in bribing members of the 
council to admit persons to enrollment, the council men getting a 
specific amount, as it is claimed, and in some instances they were to 
get so much per quarter for admitting the persons to the rolls, and 
Ignoring the fact that when they admitted the persons to the rolls 
of course they really took from themselves something. 

Senator Sutherland. In any of those cases where any such fraud 
existed as would authorize a court of eauity to set aside a judgment, 
did the court so hold upon that ground? 
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Mr. Merillat. Yes, sir; unquestionably. 

Senator Sutherland. The lact that it is claimed that testimony 
was false — ^some testimony it is admitted was false, as I understand 
it — would not justify a court of equity in setting it aside, because that 
is one of the questions which the court of original jurisdiction passes 
upon, the creaibility of witnesses. 

Mr. Merillat. fiut this false testimony went to the very point 
that they had secured witnesses to swear to what was not true; to 
swear, for example, as to the descent of persons from a certain Susan 
Larine, whom they claimed to have seen in the forties, when the 
i'ecords of the Indian Office show that as a matter of fact Susan Larine 
had died in 1833 or 1834, and they have the documentary proof of it, 
so it was impossible that Susan Larine could have been living at that 
time and could have had the descendants that was stated. 

But that matter, you see, had come up in 1896. Now, when it 
came up in 1906 tnat evidence which had!^been introduced then and 
on which the claimants had finally succeeded in getting through in the 
Secretary's office after the two lower tribunals had foimd against 
them, a large part of that evidence was excluded. 

Senator Sutherland. These were not ex parte hearings, were they ? 
They were contested ? 

Mr. Merillat. Both sides had an opportunity to appear and to 
cross-examine witnesses. 

Senator Sutherland. The appUcant contended that a certain state 
of facts existed and produced witnesses to substantiate his claim? 

Mr. Merillat. Yes, sir. 

Senator Sutherland. The opposite side had the opportunity of 
showing that the statements of tne witnesses of the appUcants were 
incorrect? 

Mr. Merillat. Yes, sir. 

Senator Sutherland. Do you imderstand that in a case of that 
kind a court of equity could review the action of the court of original 
jurisdiction? 

Mr. Merillat. If the court of equity should find that the court of 
original jurisdiction had been induced to act and pass its decree 
because certain testimony had been presented to it, tnen it could do 
so. Not only that, but you have a different state of affairs here in 
which the very body that ought to pass upon the person's right, 
namely, the national council, under their constitution, had been 
bribed to decide in their favor. So you have that element, and once 
they get upon the roll then they have in their favor the strong 
weight, or the burden of presumption, I should say, and that is the 
fact of enrollment. 

Senator Sutherland. I am not speaking of the case of bribery, 
where it can be clearly shown that a witness has been bribed or 
suborned; but I am speaking of the case where it is claimed that 
some witness in the trial of the case has not told the truth or sworn 
falsely. Do I imderstand that in a case of that kind a court of 
equity would have jurisdiction to set aside the judgment of the 
trial court? 

Mr. Merillat. Yes, sir; provided they can identify the person 
who would benefit by the laise testimony that was given. 

Senator Sutherland. If that is true, then it would enable a court 
of equity to review pretty nearly every judgment that is contested, 
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because witnesses differ on one side and claim that the witnesses on 
the other side have not told the truth. I do not understand that a 
court of equity could review the matter in that collateral way. 

Mr. Mebillat. Yes, sir; where you can show that the oripinal 
court has been induced to pass a decree under false testimony, which 
false testimony is procured to be made by the party who is to benefit, 
and that is this case. The claim here is that the applicant is the 
person who had given the money to the witness who falsely testified. 

Senator Cubtis. May I ask you a question there? You may have 
explained it while I was out of the room. Is there any explanation in 
the record why the Secretary sustained the contention of this appli^ 
cant and enrolled her or him, whatever it is? Would you say the 
records in the office show that the party from whom she claimed to 
have her rights died in 1833? How did he get aroimd that; what did 
he say about it? 

Mr. Mebillat. Apparently he may have thought there were two 
Susan Larines, but there is no evidence anywhere in the record that 
there was, and the Secretary got aroxmd this by saying that a large 
part of this testimony has been once introduced; hence it was not 
newly discovered evidence. 

Mr. Hemphill. The Senator is speaking about the first decision. 
It is all set out clearly in Judge Vandaventer^s decision. 

Senator Cubtis. Then do not read that; I will read it in the record. 

Mr. Mebillat. Now, when the second investigation came up the 
Osage coimcil was prevented from brinsitisr in and having: considered a 
large part of this testimony taken in 1896 on the ground that it was not 
newly discovered evidence. The allotting commission, however, and 
the Commissioner of Indian Affairs found that the strict technical rule 
should not be applied and found that the person applying was not of 
Osage blood ana foimd that the charges of bribery had been fully 
sustained. 

Senator Suthebland. I will ask you right at this point this other 
question which I neglected to ask you before — ^if a court of equity 
would have jurisdiction to determine the question as to whether or 
not a judgment under these circumstances was fraudulent, and if 
fraudulent set it aside? 

Mr. Mebillat. Yes, sir. 

Senator Suthebland. Why would not a court of equity have 
jurisdiction in this case without any action of Conj;; ess at all? The 
general rule is that fraud vitiates everything — contracts and judg- 
ments and everything else — and if it can be shown to a court of equity 
that witnesses were in fact bribed and suborned, and judgments 
rest upon that kind of testimony alone, and if that confers juris- 
diction upon a court of equity in the ordinary case, why would it 
not in this case without any act of Congress upon the subject at all? 

Mr. Mebillat. That opens up a serious question, in which the 

Eosition of the Indian tribes and the Government of the United States 
ave differed for years. It may be that you are correct. Senator, in 
that position; I would not say that you were not. Again, it maybe 
held,1h.owever, that the act of Congress of 1906 was a Umitation upon 
the courts as well as anyone else; that that had created a special tri- 
bunal that should pass upon this question, and that even if you went 
into a court of equity there you should be bound by the rules of evi- 
dence that have been applied to the case. 
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Now, whether that would hold true or not I do not know. The 
decisions have gone so far as to the plenary power of Congress to 
make rules of evidence and rules of property, etc., with respect Ho 
Indian property, distinguishing it from the common law. 

Senator dutherland. But in this case you can not go to the courts 
upon any ordinary question connected with it, because the legisla- 
tion provides that the holding of the decision of the Secretary should 
be final. Now, if the decision of the Secretary is induced by fxaud, 
it is no decision; it is void? 

Mr. Merillat. I think that is correct. 

Senator Sutherland. And you can go to a court of equity cer- 
tainly and present these facts, and the court would have jurisdiction 
of it, and if it found your contention was correct it would set it aside 
without an act of Congress. 

Mr. Merillat. If we did not have an act of Congress before we get 
to the merits of that case, with all the difficulties that would be intro- 
duced, we would be three or four years litigating on various techni- 
calilies. It would prevent a determination. That is my judgment 
as to the legal entanglement that would come if we attempted to go 
into the courts, and meanwhile, of course, the Osage property is coming 
to a time when it ought to be divided up. Congress desires it and the 
Osages desire.it, and there is a strong feeling throughout all that 
country, not only with the Osages, but elsewhere, in favor of what we 
call the bill of peace, namely, after a long time, an opportunity of 
decision, will come a day when what is settled will be regarded as 
settled. 

Senator Sutherland. Now, still further, if this is not the kind of 
case of which a court of equity may take jurisdiction, independently 
of any act of Congress, then what do you say to this proposition, that 
the judgment having been made( final by the act of Congress, and the 

Eroperty rights having vested under the judgment, what right would 
ongress have to say that that judgment should be vacated and re- 
considered by the court ? 

Mr. Merillat. That matter was passed upon I think, by the 
Supreme Court of the United States in one of these Choctaw and 
Chickasaw citizenship cases in which it was held that right had vested, 
and the Supreme Cfourt of the United States said that Congress, 
although it had provided one tribunal, and had said that their findings 
should be final, and that in a sense it might be said or claimed that 
property had vested, nevertheless it had not so vested as to prevent 
consideration. That is the case of Stephens 

Senator Curtis. A reconsideration? 

Mr. Merillat. A reconsideration ; and that Congress having estab- 
lished one mode of determination as to who should share in this com- 
mimal property, and said that should be final, nevertheless if Congress 
chooses to reconsider its determination and provide a new metnod, 
still that was constitutional. That was the case of Stephens v. The 
Cherokee Nation. 

Senator Curtis. In that case the patents had not issued as they 
have in this Osage country? 

Mr. Merillat. When those patents issue they likewise issue with a 
limitation upon them, and of course it follows that where the person 
can not transmit them to some other person who shall be a bona fide 
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holder for value without notice, that proposition comes in, for when 
a patent issues in this case at first, it issues to the original person. 

Senator Curtis. And subject to certain restrictions? 

Mr. Merillat. And subject to certain restrictions, and as long as it 
is in the hands of the person who was guilty of the fraud there can be 
a read judication. If it had passed out of that person's hands into the 
hands of a bona fide holder without notice, then you could not. 

Senator Sutherland. Suppose you and I have a controversy about 
the ownership of a piece of land and I bring suit against you ; the case 
is brought and witnesses are heard, and the court determines that I 
am the owner of the land and final judgment is passed. Suppose in 
that case there is the right of appeal if I go to the Supreme Court and 
follow out ordinary remedies. The Supreme Court affirms the 
decision and that is the end of it under existing law. Now, can the 
legislature, where it has jurisdiction of it, or Congress, where it has 
jurisdiction, pass a law which will permit you to reopen that case 
and reUtigate it? 

Mr. Merillat. I doubt that; but I think under established princi- 
ples, if the whole thinjg has been induced by fraud, in an ordinary case 
you can 

Senator Sutherland. That is another question. I am supposing 
now a case where you have not the ordinair remedy of going to a court 
of equity to set aside the judgment as a fraudulent judgment. 

Mr. Merillat. I think that is res judicata, Senator; I do not think 
you can collaterally attack it. 

Senator Sutherland. My point is this — if I am right in the sug- 
gestions I am making about the two propositions — that Congress ougnt 
not to pass a law authorizing you to go to court with these cases that 
have already been passed to judgment, because in the one case, where 
the judgment is fraudulent, you already have your remedy in the 
ordinary court ; in the other case, where you have not that remedy, 
because it is a case of fraud, such as will give a court of equity juris- 
diction. Congress is powerless to confer any remedy, because it would 
be to divest the person who has secured the judgment of the vested 
right? 

Mr. Merillat. No, sir. 

Senator Sutherland. I merely wanted to make that suggestion. 
I am not certain of it myself. 

Mr. Merillat. That would not be true under the patent which a 
person would get in this case, which is a restricted patent, under the 
manner in which it is alleged that they secured the rights. 

Now, in much stronger cases, the cases of Stephens v. The Cherokee 
Nation and Robinson v. The Choctaw Nation, it was held that Congress 
has the right to pass such legislation, and that notwithstanding the 
person having secured a final judgment, and the law saying that it 
should be a mial judgment, the Supreme Court of the United States 
has said no, it did not matter, if Congress wanted to reopen it, it couid 
do so until such time as the rights completely vest and pass out of the 
applicants. 

Senator Sutherland. What case was that? 

Mr. Merillat. It is Stephens v. The Cherokee Nation and Robinson 
V. The Choctaw Nation. (174 U. S., 445.) 

Now, carrying it along a little further, we had a case that brings up 
what you had in mind. That was the Belle Frost case. There the 
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Secretary of the Interior had the right to reserve from allotment 
certain lands in the Chickasaw country for town-site purposes, if he so 
desired, and the balance should be thrown open to allotment among 
all Cherokees. The Secretary turned down the recommendation or 
the Dawes Commission that certain lands should be made an addition 
to the town site of Mill Creek. The lands thereupon became bj 
virtue of that very act open to allotment. Belle Frost selected this 
land as part of her allotment by allotment certificate, not a patent. 
The Secretary of the Interior afterwards wanted to change his mind, 
ignoring the fact apparently that the appropriation act had ended the 
town-site work, but that was immaterial. However, he then said, '* I 
reserve this land for town-site purposes and cancel the allotment of Bel le 
Frost and direct no patent issue. We held that rights had vested in 
her. He had that one guess; he had exercised that and said he did 
not want that land for town-site purposes, and she having lawfully 
selected that land was entitled to it, and up to date we have won in 
the supreme court of the District of Columbia and in the court of 
appeals in the District of Columbia, and the Government has taken it 
to the Supreme Court of the United States. 

But to come back to the Clems. On this rehearing, under the act of 
1906, both the allotting commission and the Commissioner of Indian 
Affairs found the people of no Osage blood, that the whole thing had 
been the result of oribery, and recommended they be knocked off the 
rolls. When we went to the Secretary of the Interior, he reversed 
these findings by knocking out a large part of the evidence as not 
newly discovered evidence and said that the presumptions of enroll- 
ment and other things were sufficient to overcome such testimony as 
was in after you eliminate evidence that he did not think under the 
statutes he could consider. 

Now, let us take one step further, and you will see how far this gees. 
Thereupon the Himts, claiming througn the same person, ard rot 
being on the rolls, endeavored to get placed upon the rolls, ard the 
Secretary of the Literior held that they not teirg upon the rolls he 
was entitled to consider and would consider the entire record, ard 
consider it on its merits without anv presuirrticn that would go \sith 
enrollment, and refused them enrollment and said that, '*It dees not 
follow because before I was limited by the act of Congress and could 
not consider the whole question that I now, when I can consider the 
whole question, wiJl put these people on the rolls." He found that 
they were not entitled to enrollment and denied them enrollment. 

Mr. Hemphill. Have you any decisions since the last decision 
of the Clem case or the Hunt case? 

Mr. Merillat. I have the decision of the Secretary of the Interior, 
and I will put it in the record. 

Mr. Hemphill. Have you the date of it? 

Mr. Merillat. No ; but I will give it to you. 

Mr. Hemphill. You are entirely mistaken about that. 

Mr. Merillat. I am confident I am not. Ihe Secretary of the 
Interior said that he would not put the Hunts on the roll, denied them 
enrollment, and denied them for the reasons stated in the Clem case. 

Mr. Hemphill. That was way back and had nothing to do with 
the recent decision, and after the recent testimony was put in in the 
Cleni case. 
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Mr. Merillat. I desire to put in the record the decision of the 
Commissioner of Indian Affairs and the Secretary of the Interior on 
this Clem case. 

The decisions are as follows: 

Department op the Interior, Oppice op Indian Appairs, 

Washington^ JvXy tS^ 1907. 
The Secretary op the Interior. 

Sir: I have the honor to submit herewith for your final determination a letter 
dated June 19, 1907, from Charles E. McChesney, chairman of the Osage allotting 
commission, together with the record transmitted therewith in Osage contested en- 
rollment cases Nos. 323 to 331, inclusive, embracing the following members of the 
so-called Clem family: James J., Jessie M., William H., James H., Sallie J., William, 
William L., John E., James A., and Frantz Clem; Clara Siggins, Andrew Siggins, 
Sallie Hooper, Mary Hooper, and Willia Haynie. 

These cases have arisen under the act of Congress approved June 28, 1906 (34 Stat. 
L., 539), entitled "An act for the division of lands and funds of the Osage iTiflianB in 
Oklahoma Territory, and for other purposes." 

The record contains the findings of the Commission that newly discovered evidence 
sufficient to warrant a reopening of the case had been adduced by the contestant. 

After the introduction of evidence by the contestees, Commissioner McChesney 
finds that the defendants perpetrated a fraud upon the Osage Nation and upon the 
Interior Department in procuring their enrollment as members of the Osage tribe of 
Indians by oribing the Osage national council, by presenting false testimony in sup- 
port of their applications for enrollment, and recommends that their names be stricken 
from the roll of the Osage Nation and that they be divested of all tie rights which 
have accrued. 

Commissioner Shepard niakes no recommendation because, in his opinion, the case 
presents legal points on which a lawyer only can intelligently pass, and he can not say 
that he does or does not think the names should be retained on the roll. 

Commissioner Black Dog finds for the nation. 

The scope of the investigation authorized by the act is clearly apparent therein, and 
it would appear that the findings of the Secretary of the Interior in the former investi- 
gation that the contestees were entitled to remain on the roll should not be disturbed 
except it be shown by newly discovered evidence that their names were placed 
thereon by fraud. 

The Clem family were enrolled on the records of the Osage Nation December 24, 
1889, and on April 6, 1898, the Assistant Attorney-General for the Department, review- 
ing the evidence adduced before the Commission of 1896, recommended that they be 
continued thereon, which recommendation was concurred in by the Department 
April 11, 1898. 

Considering the evidence for the contestant, Thomas Mosier swears that he acted 
as interpreter in the enrollment of the contestees. His evidence for their removal 
is in part hearsay and does not cover any point not covered by the former investiga- 
tion, except as to statements made to him by White Hair relative to a promise of 
Mrs. Clem to pay White Hair certain sums of money quarterly, and the receipt by 
him of $30 from Mrs. Clem, to be paid to Chief White Hair. 

By the testimony of witnesses Pettit and Rogers the contestant seeks to show newly 
discovered evidence by means of a conversation that took place between the wit- 
nesses and White Hair subsequently to the enrollment of the Clem family, to the 
effect that when White Hair gave his evidence in the interest of the contestee he did 
so under promise of receiving inoney from the defendants for testifying as to their 
Osage blood; that after so testifying the defendants refused to jjay him the sum agreed 
on, and that the evidence given by him in their behalf at the time of their enrollment 
was not true. 

Pettit testified that he reduced the statements of White Hair to writing, but the 
paper was subsequently destroyed by fire; that at the time of the investigation in 
1896 he wrote out, swore to, and filed a statement of the above with the Commission, 
then taking evidence in the case. 

Mr. McCnesney states in his report on this case: 

*'The Commission is unable to find the statement referred to by Pettit as handed 
to t}:e Commission of 1896 in the records of said case, and inasmuch as the same is not 
referred to in the petition of the Assistant Attorney-Gene?.;!! above set forth, or in the 
opinion of the honorable Commissioner of Indian Affairs of date December 29, 1897, 
it is concluded by the Conmiission that such statement, if made by said Pettit; was 
mislaid and was not considered in the previous investigation, and is now newly 
discovered evidence.*' 
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By the witnesses Jane Appleby and Cypian Tayrian, both of whom testified before 
the Commission in 1896, the contestant attempts to prove the absence of Osage blood in 
the Clem family. It is believed their evidence is not competent, as they were present 
at the prior hearing and gave evidence on the same question before the Conmiission 
in 1896. 

Frank Revelette testified that he is 66 years old, knew Susan Larine, from whom 
the contestees allege descent, in 1847, at Kansas City, when he was at the age of 4 or 5 
years, and that she had no Osage blood, but was a Cree Indian from the northern part 
of the United States on the Red River. As his evidence is contrary to a fact estab- 
lished by the treaty with the Osages of June 2^ 1825 (7 Stat. L., 240), i. e., that Susan 
Larine is a half-blood Osage, it is immaterial, incompetent, and not newly discovered 
if Susan Larine, from whom the defendants claim descent, is the identical person 
mentioned in the treaty. But on this point the whole record adduced in this and the 
prior hearing is very conflicting. If the Susan Larine, from whom the defendants 
allege descent, is not the Susan Larine mentioned in the treaty of 1825, the impor- 
tance of the testimony of Revelette becomes apparent. 

The evidence of George W. Keeler is to the effect that the Clem family borrowed 
$3,000 from him on their note and chattel mortgage in 1896, to be used in the payment 
of attorneys' fees. No direct fraud is shown by the evidence of this witness, although 
from the circumstances under which the loan was negotiated, it might be held as cor- 
roborative of the allegations of other witnesses that fraud by means of briling the 
Osage national council to vote in favor of the enrollment of the Clem family was 
practiced. 

Witnesses Joseph Boulanger and J. B. Trumly testified to the relationship between 
White Hair and the Clem family, but nothing aefinite is established by them except 
they, being members of the White Hair family, never heard of Mrs. Clem being a mem- 
ber of that family. 

The e^ddence of Saucy Calf is the first important testimony adduced as to the per- 
petration of fraud on the nation in the enrollment of the Clems. He was a member 
of the council which acted favorably on the application of the defendants, and adinits 
the receipt of $20 paid to him by James Eiar Heart ; that he was informed by other coun- 
cilmen tnat they nad received similar sums from the same source, and that while no 
money was promised him prior to the casting of the vote, he admits that his vote in 
favor of the defendants was given at the solicitation and request of Big Heart. 

"Witness James Big Heart testified that the contestees employed him as their agent 
at the time of their enrollment; that he was paid $200 for such services, and in addi- 
tion was allowed $200 more for distribution among the councilmen; that he approached 
seven or eight members, promising them $25 each for favorable votes in beiialf of the 
Clems, and that the sums promised were paid as agreed. This testimony conflicts 
with that of Saucy Calf as to a promise to pay before the vote was cast. Saucy Calf 
says it was not made until afterwards, while Big Heart says it was made before. How- 
ever, it is believed that this variance is immaterial; but upon the testimony of these 
two witnesses, corroborated by the hearsay evidence of witnesses Hosier, Pettit, and 
Rogers, the case of the nation that the council enrolling the Clems was bribed, rests; 
and if given credence, it is newly discovered evidence sufficient to warrant a reopen- 
ing of the case, as, in the opinion of the Office, the only questions that can be considered 
as in any way affecting the rights which the defendants gained by enrollment are: 
Was fraud practiced to procure their enrollment, and has any evidence in support of 
the contention of the tribe that fraud was practiced been adduced at the hearing before 
the present Commission. 

It is not believed that the constitutional right of the national council under the 
Osage constitution to adopt the Clem or other families can be considered in determin- 
ing the rights of the defendants to remain on the Osage rolls under the act authorizing 
the investigation of fraudulent enrollments. 

From the evidence in behalf of the nation, the Office is of the oi)inion that a prima 
facie case of fraud was established sufficient to warrant the Commission in reopening 
the case. While a great deal of the testimony bv which it is established would not, 
under strict construction of the rules of evidence, be admissible as competent in a court 
of law, that being especially true of the testimony of Pettit and Rogers as being hear- 
say, and of Saucy Calf and Big Heart, who might possibly be termed accomplices under 
their own admissions and their evidence rejected under a strict construction unless 
confirmed and corroborated in material parts by credible witnesses; and while the 
evidence of either Pettit, Rogers, Saucy Calf, or Big Heart might be considered 
irrelevant and inadmissible when taken alone, when considered together and in con- 
nection with the testimony of Keeler and with the record adduced at the former 
hearing, its relevancy is apparent, and that testimony irrelevant when admitted 
might become relevant by tne admission of other testimony is well established. 
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The defendants admit the payment to Big Heart of $300, contending that h6 was to 
act as their interpreter, but fail to show that he acted as such, and admit also that 
three other memoers of the tribe received money for similar services. The Office 
believes that this admission is sufficient to corroborate the evidence of Big Heart that 
he was bribed and makes his evidence and that of Saucy Csdf, Pettit, Rogers, and 
Hosier competent and admissible under the act. 

In the briefs filed by attorneys for the defendants they contend for a strict construc- 
tion of that clause in the act relative to newly discovered evidence, and maintain that 
evidence incompetent before a law tribunal should be held incompetent and inad- 
missible in this case. Tliey cite numerous authorities that the evidence of contes- 
tant's witnesses would be inadmissible before a coiul; of law, and these authorities are 
certainly in point under a strict construction of the rules of evidence. But was that 
the purpose an 1 intention of the act? The Office is of the opininon that it was not. 
The act provides that the Secretary of the Interior shall carefully investigate these 
cases and determine which of said persons, if any, are entitled to enrollment. 

Under the act as interpreted by this Office the Secretary of the Interior has full 
authority to pass upon the admissibility of any evidence submitted, as the investiga- 
tion which he is authorized to make is unlimited by the act, except that in cases of the 
character of this one the evidence must be newly discovered. This the Office believes 
means simply that it must be evidence not considered at the prior hearing, but in no 
way limits tne weight which shall be given to such evidence. 

It should be remembered that the majority of the witnesses for the nation are Indians 
unfamiliar with the white man*s law, and their evidence should not, in justice to the 
trbe, be considered under technical rules. If the Department is satisfied from the 
ev leiice that fraud has been practiced to procure the enrollment of tlie defendants on 
tiie Osage rolls, the Office believes that it matters little whether the evidence by which 
tliis conclus'on is reac] ed would be admissible in a white man*s court or not. 

The testimony of the witnesses for the defendants is confined almost entirely to 
evidence tending to show the presence of Osage blood in the Clem family, and it 
does- not rebut the evidence of tne nation that the enrollment was procured oy means 
of fraud. As it is apparent that even though the defendants as a matter of fact had 
no Osage blood, provided no fraiid was committed in procuring their enrollment 
as members of the Osage tribe, the Office is of the opinion that such testimony is 
irr( levant, as they would not come within the purview of the act authorizing this 
investigation. 

It is admitted on behalf of the defendants that Big Heart was paid $300 to assist 
them in getting on the Osage rolls. Witness Pettit testifies that he was promised 
$500 if he would not testify as to what he knew in regard to the case at the hearing 
before the Commission in 1896; that of this amount he actually received $10. White 
Hair's admission to Mosier, Pettit, and Rogers as testified to by them, of the Clems 
offer to him of $50 quarterly for his aid in getting them on the rolls, and the actual 
receipt by Mosier of $30 from Mrs. Clem, to be paid by White Hair; the testimony 
of Bie Heart that he was given $400, $200 of which was for himself and $200 to be 
distributed to members of the council who would vote for the enrollment of the Clems; 
the testimony of Saucy Calf that he received $20 from Big Heart after the enroll- 
ment of the Clems; that he was requested by Big Heart to vote in their favor and 
did so, even though the money was not promised to him until after the voting was 
done; the testimony of Keeler that the Clems borrowed $3,000 from him at about the 
tinrie of the prior hearing, all constitute such a chain of circumstantial and direct 
evidence as tends to sustain the correctness of the findings of Commissioners McChes- 
ney and Black Dog that fraud was used to secure the enrollment of the Clems. 

Another important feature of the case is shown by the testimony of Frank Reve- 
lette, which, while standing uncorroborated by evidence in this case, is corroborated 
by the testimony of Joseph Revard in the case of the Osage Nation v. The Javine 
Family, and inclines the Office to the opinion that the Susan Larine from whom the 
defendants claim descent is not the Susan Larine mentioned in the treaty of 1825. 
And if this is a fact it would in a great measure harmonize the otherwise conflicting 
testimony offered at this and the former hearing relative to the residence, relation- 
ship, and time of death of the Susan Larine mentioned in the treaty and would cor- 
roborate the ex parte affidavits of Rev. Amasa Jones and George Requa, considered 
by the Department at the former hearing, but, being ex parte affidavits, were not given 
weight when opposed to the positive testimony of the defendants. 

The Office believes the Commission rightly held that sufficient newly discovered 
evidence had been adduced to warrant a reopening of the case and that fraud was 
practiced by the conteatees in procuring their enrollment by presenting false testi- 
mony in support of their application, and the presumption raised by the evidence of 
the nation showing this fraud is not rebutted by the evidence of the contestees. 
Therefore the Office recommends that the findings of Commissioner McChesney be 
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approved and the contestees above named be stricken from the rolls of the Osage 
Nation, and all the rights, benefits, and emoluments which may have accrued to them 
as members of the Osage tribe of Indians revert to the nation. 
Very respectfully, 

C. F. Larrabeb, Acting Commissioner, 
Approved July 25, 1907. 

, Acting Secretary, 



Department op the Interior, 

Wushingtonj November 6, 1907. 
The Commissioner of Indian Affairs. 

Sir: Under date of July 23, 1907, your office transmitted the record in the contested 
enrollment case of Osage Nation v. Mary J. Clem et al., the contestees being commonly 
known as the Clem family. 

The case arises under the proviso to section 1 of the act of June 28, 1906 (34 Stat., 
639), which provides — 

ti* * * That the principal chief of the Osages shall, within three months from 
and after the approval of this act, file with the Secretary of the Interior a list of names 
which the tribe claims were placed upon the roll by fraud, but no name shall be in- 
cluded in said list of any person or his descendants that was placed on said roll 
prior to the thirty-first day of December, eighteen himdred and eighty-one, the date 
of the adoption of the Osage constitution, and the Secretary of the Interior, as early 
as practicable, shall carefully investigate such cases and shall determine which of 
saia persons, if any, are entitled to enrollment; but the tribe must affirmatively 
show what names have been placed upon said roll by fraud; but where the rights 
of persons to enrollment to the Osa^ roll have been investigated by the Interior 
Department and it has been determined by the Secretary of the Interior that such 
persons were entitled to enrollment, their names shall not be stricken from the roll 
for fraud except upon newly discovered evidence; and the Secretary of the Interior 
shall have authority to place on the Osage roll the names of all persons found by him, 
after investigation, to be so entitled, whose applications were pending on the date of the 
approval of this act; and the said Secretary of the Interior is hereby authorized to 
strike from the said roll the names of persons or their descendants which he finds 
were placed thereon by or through fraud, and the said roll as above provided, after 
the revision and approval of the Secretary of the Interior, as herein provided, shall 
constitute the approved roll of said tribe; * * *" 

The Clem family was admitted to membership in the Osajge Nation by action of the 
Osage national council in 1889. An investigation was had in 1896 with respect to the 
claims of this family, that investigation being on the charge that its members have no 
Osage blood. It was finally found by the Department that the nation * ' failed to prove 
the charge that these parties have no Osage blood.*' There was no charge that they 
secured enrollment through bribery and fraud, but testimony was nevertheless taken 
to prove it. The Department found that the evidence also failed to sustain that charge. 
It was accordingly neld that ** these parties should not be deprived of their Osage 
rights," and that they should be retained upon the rolls of the tribe. 

This case is therefore one where, under the terms of the act of June 28, 1906, an 
investigation prior thereto had been had by the Department and it had been deter- 
mined that these parties were entitled to enrollment, and consequently it is a case 
"where their names shall not be stricken from the roll for fraud except upon newly 
discovered evidence." The quwtion involved, therefore, goes both to the sufiiciency 
and admissibility of the evidence now introduced by the Osage tribe. The burden 
is upon the latter under the terms of the act to affirmatively snow that the names of 
these parties were placed upon the Osage roll by fraud. 

*- In accordance with the act, the Osage Nation lodged with the Osage allotting^ com- 
mission, selected under the provisions of said act, complaint against these parties, to 
the effect that they are not of Osage blood; that they obtained membership in the tribe 
through fraud and corruption — that is to say, by bribery of witnesses at tne time they 
applied for such membership and by bribing members of the Osage national coimcil . 
Tne commission and your office find that enifficient newly discovered evidence has 
been adduced by the nation on these charges to warrant a reopening of the case; that 
fraud is shown to have been pacticed by these people in procuring enrollment, and 
therefore recommend that their names be stricken iiom the rolls oi the Osage tribe. 
The briefs and abstracts of testimony originally submitted here with the record have 
been supplemented by ond statements and arguments on behalf of both parties to this 
controversy. 

S. Doc. 744, 60-2 7 
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By the express and unambiguous terms of the act of June 28, 1906, the names of 

Sersons whose rights to enrolhnent had theretofore been investigated and it had been 
etermined that such persons were entitled to enrolhnent, are not to be stricken from 
the rolls "for fraud except upon newly discovered evidence." The rights of these 
contestees having been investigated and adjudicated upon evidence going directly 
to the question of Osage blood, they must be regarded under such adjudication as of 
Osajg^e descent and thus entitled to enrollment. The question of fraud now raised 
against them therefore goes merely to the method employed in procuring enrollment, 
and must be judged rather in the light of improper means to attain recognition of 
rights to which they otherwise or in any event would be entitled. A different ques- 
tion would be presented had the right to enrollment by reason of Osage blood not pre- 
viously been adjudicated, or were there such newly discovered evidence now offered 
as would overcome the previous record in that respect. Besides, ttie prior adjudi- 
cation went not only to the charge of no Osage blood but to the question of bribery 
as well. 

Contention is made on behalf of the Nation for what is termed a liberal construction 
of the act of 1906 as applied to the words "newly discovered evidence" used therein; 
that is, that such woras should be interpreted to mean any evidence which has not 
heretofore been formallv considered and passed upon by the Department, both as to 
the question of Osage blood and that of bnbery. This would result in trying the case 
de novo. While in the administration of Indian affairs, in order to insure fairness 
and justice to all concerned, the Department usuall^r exercises a broad discretion and 
may and does ordinarily take advantage of everything disclosed by a record, yet in 
the act of 1906 clear and explicit directions are given as to just what shall be required 
in the way of evidence to justify striking from the rolls the names of persons whose 
rights had previously been investigated and who were found by the Department to 
be entitled to enrollment. These contestees are just as much entitled to tne guardian 
care of the Government as is the tribe itself, especially since Congress has thrown 
aroimd them the protective provisions contained m the act of 1906. The direction is 
that their names shall not be stricken from the rolls for fraud except " upon newly 
discovered evidence. *' In the absence of any contrary indication it must be assumed 
that Congress intended that these words should be construed in accordance with 
their legal meaning. In other words, the rules and well established principles gov- 
erning; new trials are applicable here. It becomes a serious question therefore whether 
the lioeral construction claimed for the act would not result in an injustice to these 
contestees and disturb those rights and conditions which the Congress intended should 
not be disturbed, thus defeatmg in this respect the very purpose of the act which 
itself prescribes the character of the evidence the tribe must adduce in order to have 
the names of said contestees stricken from the rolls. 

In the foregoing view the only Questions that can properly be considered as affect- 
ing the rights gained by the enrollment of these contestees are as to whether fraud 
was practiced m procuring such enrollment and whether sufficient newly discovered 
evidence was adduced at the hearine before the present allotting commission to war- 
rant striking their names from the rolls of the tribe. 

It is not deemed necessary here to critically analyze the testimony of the various 
witnesses who testified at the hearing before the Osage allotting commission. It is 
sufficient to state that much of it is hearsay; several of the witnesses on behalf of the 
nation testified before the commission of 1896, and much of the testimony conflicts 
with that offered before that commission. The nation relies principally to prove the 
bribery charge upon the testimony of two witnesses, one of whom was a member of 
the Osage national council at the time the members of the Clem family were admitted 
to the rolls, and who testified that he received a mm of money for voting for the 
enrolhnent of said family, but that it was given to Kn after his vote was cast. The 
other witness testified that he was asked by and assisted the Clem family in getting 
on the rolls; that he was given a sum of money for his own use to act as interpreter, 
as well as another sum witn which to pay members of the council for voting for the 
admission of said family to the rolls; that he was principal chief of the tribe at ther 
time of the 1896 investigation and was largely instrumental in bringing about such 
investigation. He, however, did not testify at the hearing in 1896, but only after a 
lapse 01 seventeen years does he break his silence with reference to what he knows 
of the alleged method employed by this fomily in gaining admission to the rolls of 
the tribe. The two witnesses mentioned contradict each other on a material point. 
If the moneys were in fact paid as claimed and for the purpose claimed, then these 
witnesses are self-confessed oribe takers, and their testimony should be weighed ac- 
cordingly. Their testimony remains practically uncorroborated except by nearsay. 

The evidence, taken as a whole, is of such a character that while it might be persumed 
therefrom that fraud was perpetrated in procuring the enrollment of these people, yet it 
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is not sufficiently clear, direct, and convincing upon which to fairly predicate a finding 
that fraud was actually perpetrated. It is a well-established principle that fraud can 
not be presumed, but must be shown by unequivocal evidence. Giving due weight to 
all the evidence adducecLbefore the aUottine commission, and this mig^ht fairly include 
that in reference to the question of Osage blood as well as bribery, it is not believed a 
sufficient showing has be3n made to justify the important action of striking the names 
of these people from the Osage rolls. 

Other questions are presented on behalf of the nation, one being as to the power of the 
council imder the Osage constitution of 1881 to enroll this family at all. It is believed, 
however, that at this date and under the provisions of the act of 1906 the determination 
of this case is limited mainly to the question whether the enrollment of these people 
was procured through fraudulent means. 

The recommendation of your office is accordingly disapproved, the contest herein 
will be dismissed, and the names of this family retained on the rolls of the Osage tribe. 

The papers are herewith. 

Very respectfully, Frank Pierce, 

AcHng Secretary, 

Now, with respect to Herrard and his wife, one of the applicants 
here, he is seeking citizenship by virtue of an alleged adoption by the 
tribe in 1874, which adoption is denied. Clavier is in the same class 
with Herrard, and so is Planondona. The agent and the council never 
have been submitted evidence of even their original adoption. 
The fact with regard to Herrard is this: Herrard is a white man. 
and not an Indian by blood at all. He for many years occupied 
and possessed 50,000 or 60,000 acres of land in the Osage Nation with- 
out right, pasturing from 3,000 to 10,000 cattle there, and I am 
advised that he is to-day worth, or considered to be worth, between 
half a milUon and a miUion dollars. He has not been upon the reser- 
vation, as I am advised, for some considerable time, and yet you are 
asked to put Mm upon the rolls for the reason that he was originally 
put there in 1874 or the Indian agent and knocked off along about 
1878 by request of the nation. This decision that I have cited of the 
Supreme Court of the United States in the case of RoflF v. Bumey, 
states that the nation had the right to do that very thing. Also, it is 
stated here by the attorneys for the apphcants that Mrs. Appleby 
ought to be on the rolls, that her tertimony is entitled to strong 
weight and credence, and yet when we come to examine her testimony 
with relation to the Revards, Mrs. Appleby states that certain persons 
claiming as Revards she did not know as Osages; they were not 
known as Osages. Long years back apparently there had been 
Revards who were Osages, and there were Revards whom she did not 
consider to be Osages. She is one of the persons who are now seeking 
enrollment. 

At this point I would Uke the committee to hear a statement from 
Mr. Trumbley. 

Senator Curtis. Have you finished your statement ? 

Mr. Merillat. I have finished, except possiblv with reference to 
some specific person. In the time that I have had I could not go 
though the record in the Department of each person, and, what is 
more, I understand from the maimer of the opening statement that 
there will be other opening statements made here that I have never 
had anv opportunity to reply to at all; in other words, that you do 
not fully open as you do in the court, so that the defendant would 
have a chance to answer. 

The Chairman. That was not the understanding of the chairman, 
anyway. I understood the case was completely presented on the 
part or the complainant the other day. 
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Mr. Merillat. I take it from the way that certain matters had 
been put in that they expect to go into certain other matters in 
conchision. " 

Senator Curtis. I imderstood that they would maybe have some 
little thing that they wanted to put in; an affidavit or a report that 
would not involve any dispute. 

Mr. Leahey. I will state that I have a few copies of letters cover- 
ing the authority given to the Secretary that I desire to offer in the 
record and to state briefly what they are. 

Mr. Hemphill. I would Uke to make a short statement about the 
Hunts. 

Senator Curtis. I think Mr. Trumbley and other persons repre- 
senting the Osages should be heard, but 1 do not thinK they should 
be heard during your argument. I think you should finish your 
argument first. 

Mr. Merillat. I simply desire to say one or two things in rela- 
tion to one or two matters. For example, with relation to the right 
of the Aulds, who were Kaws and were Dorn Kaws, it is our position 
that if those Auld children, because they were Indian children, 
should have been provided for at all, they should have been provided 
for out of the $155,000 appropriated in the Indian appropriation 
bill of March 3, 1905, for the benefit of the Kaws. We do not think 
that they ought to be entitled to a share in the land and the funds 
of the Osages. With reference to some of the decisions that the 
Department has rendered, those decisions, I think, as a rule, at any 
rate, will be found conform 

Senator Curtis. With regard to the Auld case, when we con- 
sidered that we only considered the blood of the father and virtually 
admitted that there was Osage blood on the father's side, who was 
a Kaw, and never considered the blood of the mother, Mrs. Auld. 
I have a letter from the Department in which they only refer to the 
blood of the father, who was a Kaw. 

Mr. Merillat. But, if I had time I would introduce into the record 
specific decisions of the Assistant Attorney-General in relation to 
the Five Tribes and others where he held that if a person is bom 
outside of the tribe at the time of birth he does not occupy a tribal 
relationship or have right to citizenship. 

Senator Curtis. I think you have made that statement once. 

Mr. Merillat. Now, with relation to some of the other persons, 
the Helderbrands, a woman who was put on the rolls: That woman 
was put on the rolls by the Secretary of the Interior in conformity 
with his other decisions. She was an Osage; she had not removed 
her effects. She may have gone outside the nation for a time, but 
she was not in the same position as one who had removed. He put 
her on in substantial conformity with the Yeargain decision in the 
Cherokee Nation, and so I think you will find that throughout that 
there are some cases that you can very readily distinguish by applying 
to them the principles announced with relation to the Five Civilized 
Tribes in other opinions of the Assistant Attorney-General. 

Senator Curtis. Did you refer to the Callahan case? 

Mr. Merillat. I did not cover the Callahan case. As to the Cal- 
lahan case I am under this embarrassment. We represented Pearl 
Callahan. We did everything we could in behalf of Pearl Callahan. 
We overcame before the Commissioner of Indian Affairs an adverse 
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decision by Assistant Secretary Ryan. We went before the Secre- 
tary of the Interior then and did what we could to sustain the Com- 
missioner. The Secretary finally said that this child was undoubtedly 
an Indian child. He was not ready to admit, he said, that she was 
an Osa^e Indian child, and, so far as concerned legal principles, the 
fact is that she was bom outside the Osage Reservation. The mother 
had left the Osage Reservation and haa married and was in wedlock 
with a white man when Pearl was bom. We most earnestly strove for 
Pearl Callahan's admission, but there come times when things that 
have been fully passed on, on which one has been heard to the utter- 
most, as we were heard to the uttermost, must be considered as settled. 
After all you have got to have a final tribimal, and when that final 
tribunal passes on tne matter, not only upon an appeal, but upon a 
motion for review, and it hears you throughout, whetner you are right 
or wrong it has to be treated as a fitnality. 

The decision fitnallv was that they would not enroll her. We did 
everything that could be done, and I believe that there will be no 
(question tnat we have not. Ultimately we were asked to come here 
in behalf of Pearl Callahan, and possibly in some of these other cases, 
and we made this response, that we were attorneys for the Osage 
Nation in one matter, the Vann & Adair claim for $180,000 against 
the nation, and were seeking other attorneyships from the Osages, 
namely, an attorneyship to represent the nation generally and also to 
prosecute their civilization-fund claim against the United States for 
some hundreds of thousands of dollars, and we would not enter upon 
any case that might involve our opposing the Osages in some matters 
and favoring them in others. 

pearl callahan. 

Department of the Interior, 
Oppice op the Assistant Attorney-General, 

WaskingUmj January 9, 1907. 
The Secretary op the Interior. 

Sir: The Commissioner of Indian Affairs having asked instructions relative to the 
application of Mrs. Amanda Callahan (now Mrs. Amanda Gussman), a white women, 
for the enrollment of her daughter, Pearl Callahan, with the Osage tribe of Indians, 
the matter has been referred to me for opinion. 

Pearl Callahan is alleged to be the illegitimate child of said Amanda Callahan and 
She She, an enrolled member of the Osage tribe of Indians. A similar application 
was submitted to the Department by the Indian Office in 1901, at which time evidence 
was furnished, including statements by the mother and affidavits by She She, in 
which he acknowledged rearl Callahan to be his child and wherein he stated, among 
other things, that he had offered to take the child and care for her provided the mother 
would give her over to him. With the papers also was the following resolution: 

"We, the imdersigned chiefs and headmen of the Osage tribe of Indians, having 
heard what the agent had to say about the enrollment of Pearl Callahan, said to be the 
child of She She, a member of our tribe, are opposed to the enrollment of said child, 
it being a bastard, as we are opposed to the enrollment of all bastard children. Had 
Mrs. Callahan continued to live with She She, we would have no objection to the 
enrollment of her child." 

The Department at that time declined to approve the application for the enrollment 
of this child, as follows: 

*'I have fully considered the statements set forth by you in her behalf, and have 
also given further consideration to the evidence before the Department in the case, 
and nave concluded that it would not only be against public policy to admit the 
applicant to the rolls of the Osage Nation, but also in contravention of me rights of the 
nation to reouire it, without its consent, in fact, against its protest, to admit the child 
to communal interest in the lands, moneys, and other property of the tribe. 

"Furthermore, the applicant seems to have been bom in wedlock several months 
after the marriage and cohabitation of the mother with another than the alleged father. 
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with whom there was no pretense of a tribal or other marriage of any sort, nor of any 
other than an unlawful, immoral, and clandestine relationship.'' 

The applicant herein, alleged mother of this child by the Indian She She, subse- 
quently married a white man by the name of Callahan, but they soon separated. It 
appears that She She offered to marrv her or to take the chUd and care for it, but the 
mother was unwilling to agree to either proposition. The latter has almost from the 
date of the birth of her daughter been residing in Kansas City, ICans., employed in the 
factories there. She is now msMed to and living with a man by the name of Gussman, 
and her daughter attends school in that city. 

The present application for the enrollment of Pearl Callahan with the Osages is 
practically a resuomission of the old one, the same papers going to make up the record, in 
view apparently of the provisions of the act of Congress passed June 28, 1906 (34 Stat., 
539). That act provides in section 1 that the rollof the Osage tribe of Indians eiiall 
consist, among others, of "all children whose names are not now on said roll, but who 
were bom to members of the tribe whose names were on the said roll on January 1, 
1906," and such roll is thereby declared '*to be the roll of said tribe, and to constitute 
the legal membership thereof.^' The name of She She is on the roll of Januajy 1, 1906, 
and he has acknowledged Pearl Callahan to be his child. The Osages in council 
opposed her enrollment, but stated that if the mother had continued to Hve with She 
Sne they would have had no objection to the enrollment of the child. This suggests 
whether the act of June 28, 1906, makes mandatory the enrollment of all childrenbom 
to members of the tribe whose names were on the roll January 1, 1906, including illegiti- 
mate children who have never been recognized by the tribe nor affiliated therewith. 
The evidence here shows that Pearl CalLahan has always remained in the custody of 
her mother, and has been nurtured as a member of the white community. Soon after 
her birth she was removed by her mother from the reservation to Kansas City, Kans., 
where she has remained ever since. She She's offer to care for and support the child 
was on the condition that the mother smrender it to him. This wouM have resulted, 
in case of the enrollment of the child, in giving She She control of its lands and funds, 
on the theory that upon surrender or abandonment by the mother the lawful custody 
of an ille^timate child belongs to the putative father. But the mother declined either 
to live with She She or on the reservation, and has declined to surrender her child into 
the custody of the father. The acknowledgement by She She of the paternity of this 
child certainly, properly, and naturally casts upon him personal obligations for its edu- 
cation and support, but it is not believed that such scope was contemplated by the act 
of June 28, 1906, as to permit illegitimate children who never lived with nor were 
recognized by nor affiliated in the Osage tribe to participate in the division of the 
communal lands and funds of the tribe. My opinion, therefore, is that this application 
should be denied. 

The papers are herewith. 

Very respectfully, Frank L. Campbell, 

Assistant Attorney-General, 

Approved, January 9, 1907. 

E. A. Hitchcock, Secretary. 

There is one other case of illegitimacy, that of Ola Martin. This 
was a case where a woman, from all the testimony, was a woman of 
absolutely loose character. She was mixing promiscuously with both 
Indians and white men, and she finally had a child. There was no 
evidence at all that that child was the child of any Osage, and, what 
is niore, I am advised by the Indians that she does not resemble an 
Indian child. I have no personal knowledge about that. 

There has been the most abundant opportunity for a determination 
of all these cases, and we think that the matter should be considered as 
settled, the parties having had their day in court. There is no lawver 
who does not sometimes disagree with the court; we all do that; out 
nevertheless when the final tribunal passes upon it, it becomes and is 
usually treated as final. In some courts you are compelled, of 
course, to accept the result, and while Congress undoubtedly exer- 
cises an authority, and may have even in this instance the authority 
to open up the rolls again, at the same time the Osages think that 
this matter should be considered thoroughly settled, and the legisla- 
tion and the action that has been taken shomd be treated as final. 



ENBOIiLMENT OF CEBTAIN MEMBEBS OF OSA.GE INDIANS. 101 

With reference to the Revards and the Crumps, on their own 
showing they are claiming because a grandfather was a quarter-blood 
Osage and grandmother white. The applicants' father was bom in 
Missouri in 1828, hved near Kansas City imtil 1858, and then moved 
to California, where they have hved ever since, and intend to live, 
they state, imless enrolled and given Osage lands and money. On 
this point the pending bill would seem to contemplate they might get 
their share wholly in money. There is doubt on the part of the Secre- 
tary as to their Indian ancestry. They seek to secure enrollment in 
part because a sister who came to the Osage Reservation in 1888 was 
enrolled by the coimcil. She, it is admitted, paid councilmen money. 
The only dispute is whether it was as a bribe. The statement above 
made appUes also to the Strattons, Hunts, Loveland, and McCrarys. 
The decision that these persons should not be enrolled is supported 
by abimdant precedent. They never were on the rolls, and hence are 
easily distinguished from Mrs. Helderbrand, who was on the rolls 
and left the reservation to educate her children, and Coaira Margrain, 
who went forth as a sister of charity. Both were held not to have 
forfeited existing rights. 

The Poppans ana Fronkiers are Kaws, affiliated with that tribe, 
and were rightfully denied Osage enrollment. I have not had time to 
examine closely these cases ana those of the adults. 

STATEMEirr OF J. B. TETTMBLET. 

J. B. Tbumbley was duly sworn by the chairman and testified as 
follows: 

The Chaibman. What is your name? 

Mr. Tbumbley. J. B. Trumbley. 

The Chaibman. What is your age? 

Mr. Tbumbley. Fifty-five. 

The Chaibman. What is your occupation? 

Mr. Tbumbley. I am a farmer; I am also a member of the council. 

The Chaibman. You are a member of the coimcil of the Osage 
Indians? 

Mr. Tbumbley. Yes, sir. 

The Chaibman. Proceed and make such statement as you wish. 

Mr. Mebillat. Mr. Chairman, may I ask Mr. Trumbley a few 
questions? 

The Chaibman. Yes. 

Mr. Mebillat. Mr. Trumbley, it has been stated that the Osage 
coimcil, when appUcations for enrollment came before it, would simply 
say, '* We do not want to make any more Osages" and reject the 
applications. Please state what the Osage council would do and 
what was its custom when any application came before it for 
enrollment. 

Mr. Tbumbley. Well, they considered everything very thor- 
oughly — that is, they took their time considering a case and talked 
over the matter a day or two, and then the older people would talk 
together — that is, men from 60 to 70 years of age — to see if they knew 
any of these people- whether they had had any kinfolk or not. Of 
course if they could not fijid that they were Osages, they rejected 
them. Sometimes there would be affidavits that we thought were 
false affidavits, but they would consider and look at those affidavits 
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and see if they cquld find sometliing that would rebut them. I think 
we considered them all very well in the council. 

Mr. Merillat. Do you know Joe Herrard, otherwise known as 
Virgil Herrard? 

Mr. Trumbley. Yes, sir. 

Mr. Merillat. What is he, a white man or an Indian? 

Mr. Trumbley. He is a white man. 

Mr. Merillat. What was he doing on the reservation? 

Mr. Trumbley. He is married to an Osage woman, I think. I 
have known him since 1870, when he first came down to that country. 

Mr. Merillat. How many acres of Osage land did he occupy? 

Mr. Trumbley. He got to be an extensive cattle raiser there m the 
early days; that is, in the latter part of the seventies and the fore 
part of the eighties — ^ten years. I think he handled a good many 
cattle in the northeastern part of the reservation and controlled 
maybe 50,000 acres. 

Mr. Merillat. How many head of cattle did he have on this 
ranch? 

Mr. Trumbley. Well, he had a good many cattle; I should say 
maybe three or four or five thousand. 

Mr. Merillat. Do you know whether he is accused of being rich; 
and if so, how much is he worth? 

Mr. Trumbley. I could not tell you that. He has always been 
looked upon as a pretty wealthy man. 

Mr. Merillat. It has been stated that Mrs. Applehy was given an 
annuity because she was poor. What do you know of Mrs. Appleby, 
whether she is a woman of means or not? 

Mr. Trumbley. Well, I have always heard that she was well oflf — 
well fixed. 

Mr. Merillat. Did you ever hear how much, or about how much, 
she is worth? 

Mr. Trumbley. I have heard from different parties that maybe 
she is worth from fifty to seventy-five or a himdred thousand dollars. 

Mr. Merillat. Of what Osage family are you a member? 

Mr. Trumbley. The Whitehair family. 

Mr. Merillat. State whether or not vou ever heard of the Clems 
as beinjg members of the Whitehair family or connected with it. 

Mr. Trumbley. I never heard that until this last investigation. I 
think probably they had some affidavits from parties claiming that 
they beheved that they belonged to the Whitehair family. 

Mr. Merillat. Among the members of the Whitehair family 
what are the persons of apparently partly white blood who are of 
the Whitehair family, as far as you know? 

Mr. Trumbley. I am supposed to come from the Whitehair family, 
the Cypian Tayrian family, and the Canvilles and the Trumbleys. 

Mr. Merillat. You are partly white blood, are you not? 

Mr. Trumbley. Yes, sir; three-fourths. 

Mr. Merillat. Aside from your own family, is there any other 
Whitehair family having white blood ? 

Mr. Trumbley. The Boulangers, who claim kinship with us; I do 
not know exactly what relation they are. The closest relation is 
the Cynrian Tayrian family. 

Mr. Merillat. Did the Osages know prior to its passage of the 
change that was made in the act of 1906 regarding newly discovered 
evidence? 
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Mr. Trumbley. I do not know hardly whether we did or not. 

Mr. Merillat. Did you know anything about it before it became 
a law; that is, that change? 

Mr, Trumbley. I do not think I did. 

Mr. Mebillat. Where were you at the time this act was under 
consideration? 

Mr. Trumbley. I was arounid Pawhuska, but I was not a member 
of that committee that formulated the bill. 

Mr. Merillat. Was you up here at the time that act was under 
consideration, or that bill ? 

Mr. Trumbley. A part of the time I believe, a Uttle while. 

Mr. Merillat. Was there any effort made to amend that bill and 
get on special persons? 

Mr. Trumbley. I do not understand you. 

Mr. Merillat. Was there any effort made, so far as you know, 
and by whom, on Herrard and Clavier and otners? 

Mr. Trumbley. Major Miles was present one day when I was 
talking to Senator Curtis and tried to get inserted a clause to enroll 
Joe Herrard and Clavier, and I, think, Plomondon and a few others 
of them, and I think he told Senator Curtis he wanted to insert a 
clause in that bill to have those parties put on. 

Senator Curtis. Who wanted to insert a clause? 

Mr. Trumbley. Major Miles, I think you will remember, Senator. 

Senator Curtis. It was not inserted, was it? 

IVh*. Trumbley. No, sir; of course it was not inserted. I objected 
to it myself; we did not want it; but he tried to get it — ^Major Miles. 

Senator Curtis. I want to ask you if you know Beatrice Houston — • 
you know the Houston family? 

Mr. Trumbley. Yes, sir; I believe I do. 

Senator Curtis. You know an Osage woman who married Joe 
Pappan? 

Mr. Trumbley. Yes, sir; I believe I do. She is a sister of Wes 
Dial's wife, I think. 

Senator Curtis. Yes. 

Mr. Trumbley. I think so. 

Senator Curtis. She was an Osage, was she not? 

Jifc". Trumbley. I do not remember; it seems Uke that in the early 
days she was 

Senator Curtis. There was never any question, was there, in the 
Osage tribe that Justin Pappan married a white woman who is on the 
Osage roll, who is an Osage woman, and took her to the Kaw Reservar- 
tion to live, which is right across the line from the Osage Reservation? 

Mr. Trumbley. I do not understand you exactly. 

Senator Curtis. You know Joe Pappan, a Kaw Indian; he was one 
of the leading members of the Kaw tnbe of Indians? 

Mr. Trumbley. I do not know them much; I know Henry Pappan 
and Billy. 

Senator Curtis. Henry was a brother of Joe's? 

Mr. Trumbley. Yes, sir; Henry was the only one I knew, and 
Aikin Pappan. 

Senator Curtis. Aikin Pappan was a distant relative of Joe's. 
You say you do not remember this Houston woman? 

Mr. Trumbley. I think I do; it seems Uke I koiew her in the early 
days there. 
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Senator Curtis. She died many years ago — that is, Beatrice I 

Mr. Tkumblby. Yes, sir. 

Senator Cubtis. She went over to the Kaws, did she not! 

Mr. Tbumbley. Yes. 

Senator Cubtis. I want to know if you know how much Osage 
blood she had. 

Mr. Trumbley. I do not know. 

Senator Cubtis. You know that she was an Osage, do you not! 

Mi, Tbumbley. I think she was considered an Osage. 

Senator Cubtis. How much of an Osage is her sister considered, 
this ladv you have just mentioned! 

Mr. Tbumbley. I could not tell you. 

Senator Cubtis. You know her; how much Osage blood does she 
seem to have from looking at her! 

Mr. Tbumbley. I could not tell you at all. 

Senator Cubtis. She is recognized as an Osage, is she not! 

Mr. Tbumbley. I think she is. 

Senator'CuBTis. She is on the rolls! 

life. Tbumbley. Yes, sir; she is on the rolls. 

Senator Cubtis. And her children are on the rolls! 

Mr. Tbumbley. Yes, sir. 

Mr. Leahey. I want to ask you a question. There is one matter 
that the council tried to bring out in contradiction of the statement 
I made the other day. The question is this: You say that the coun- 
cil considers applications that are brought before it and himts up 
parties to ascertain whether or not the applicants are Osages, and if 
they find that they are Osages they accept them, and if they find 
they are not Osages they reject them. I want to ask vou if they find 
that they are Osages — that is, that if they find that they have Osage 
blood — ^is it the custom of the council to admit them! 

Mr. Tbumbley. Well, as to these Strattons, of course we went over 
that matter carefully, and I think we rejected them on the groimd 
that they never afiihated — that is, those Strattons never affiliated. 

Mr. Leahey. But they were considered to be Osages, were they 
not, by the council! 

Mr. Tbumbley. It seems like the evidence showed it, but then 
there was no newly discovered evidence. It seemed like in the Strat- 
ton case they wanted new evidence, and the last time they were before 
the coimcil there was no new evidence. 

Mr. Leahey. In the Stratton case does it not show that they were 
related to Augustus Stratton, commonly called Brown! 

Mr. Tbumbley. I think they go back to the Browns. 

Mr. Leahey. All those are Osages, are they not! 

Mr. Tbumbley. Yes, sir; the Browns are Osages, but one reason 
the Osa^e council did not admit them was because they had never 
affiliated and never tried to get on the rolls. 

Mr. Leahey. Because they Uved away from the tribe! 

Mr. Tbumbley. Yes, sir. 

Mr. Leahey. And the same is true with reference to the Revards! 

Mr. Tbumbley. I think so. I do not know what Revards they are. 

Mr. Leahey. You know Uncle Louis Revard, or did you not in 
his lifetime! He was an Osage, was he not! 

Mr. Tbumbley. I do not know as to that. 

Mr. Leahey. He was on the roll, was he not! 
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Mr. Trumblet. That case was before the council, I think, when I 
was secretary of the council in the early nineties; but the council 
rejected it and laid it aside. I can not remember whether that 
passed at that time or not. "^ 

Mr. Leahey. Was he not on the roll and recognized as a member 
of the tribe after his application was received? 

The Chairman. Does not the roll show? 

Mr. Leahey. Yes, sir. 

The Chairman. Then I do not think we need take up any time 
with that. 

Mr. Leahey. He is the father of these applicants; that is the 
reason I asked these questions. 

The witness was thereupon excused. 

Mr. Merillat. We desu'e to ask the agent a few questions, if the 
committee deem proper. 

The Chairman. Very well. 

STATEMENT OF BET MILLABD. 

Mr. Millard, having been duly sworn by the chairman, testified 
as follows: 

The Chairman. What is your age? 

Mr. Millard. Fortv-six. 

The Chairman. What is your occupation? 

Mr. Millard. I am an Indian agent of the Osages. 

Mr. Merillat. For how long a time have you been with the 
Osages, and in what capacities? 

Mr. Millard. About four years as leasing clerk and United States 
IndiaQ agent. 

Mr. Merillat. Have you any knowledge as to what, if anything, is 
done by the council when applications for membership come before it 
for enrollment? 

Mr. Millard. I have. 

Mr. Merillat. Please state what is done. 

Mr. Millard. I was there diuing the trial of all these cases. When 
we got the papers there we notified everv perspn; every paper was 
submitted and read by an interpreter to the council, and afl evidence 
was submitted both pro and con in the cases. 

Mr. Merillat. Please state whether or not the council made 
efforts to ascertain the facts in the cases. 

Mr. Millard. They did. You will find a great many affidavits 
filed in those cases. 

Mr. Merillat. The reason is given in each case by the Secretary 
in his report here. It is stated, however, that they would simply 
reject an applicant Saying, '*We do not want to make any more 
Osages.'' Is that correct? 

A&. Millard. I never heard that expression in the council in my 
life. I have heard it on the streets, but never in the council. 

Mr. Merillat. Did the Osages have any means of ascertaining as 
to Osage blood, and that sort of tiling? 

Senator Curtis. You mean other tnan the roll? 

Mr. Millard. The same as any other person. Of course, because 
of their ignorance they are not as capable of finding out, but every 
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effort was made, and the attorneys were invited to submit any evi- 
dence they wished for or against. 

Mr. Mebillat. Full opportunity was given. 

Mr. MiLLAED. Yes, sir; I never saw a paper turned down that I 
know of. 

Mr. Mebillat. What is the position of the Osages with respect to 
those persons who possibly may, or probably may, have had some 
Osage blood, but were not bom within the nation and did not live 
within the nation? 

Mr. MiLLABD. The Osages were almost imanimously against any- 
one who appUed on the grounds of aSiliation. ' 

Senator Cubtis. You mean a lack of afhliation? 

Mr. MiLLABD. Yes; I mean for want of affiliation. 

Mr. Mebillat. What do you know, if anything, with respect to the 
pending cases, as to whether these 37 or 39 were all of the cases that 
were pending or are pending ? 

Mr. MiLLABD. When these cases were tried before the council 
about 123 other cases were tried at the same time. 

Mr. Mebillat. Have you any knowledge whatever as to whether 
there are many persons outside of the Osage Nation who probably 
have some degree or quantum of Osage blood? 

Mr. MiLLABD. It is generally conceded that thousands of people in 
the southwestern country — southeastern Kansas and southwestern 
Missouri — claim Osage blood, but there has never been any proof of 
that kind submitted. 

Mr. Mebillat. That is all. 

Mr. MiLLABD. Senator Curtis, may I ask you a question with 
regard to Mrs. Houston? 

Senator Cubtis. Certainly. 

Mr. MiLLABD. I think you asked the question if she was an Osage? 

Senator Cubtis. Yes. 

Mr. MiLLABD. Is it a question of whether Isabella Auld is her 
daughter? 

Senator Cubtis. Yes. 

Mr. MiLLABD. She was enrolled as a Kaw, the mother of the chil- 
dren. 

Senator Cubtis. That was because her mother died and her father 
died and her grandmother kept her and enrolled her as a Kaw. I 
know all about the case from start to finish. I would like to ask the 
agent one question. Out of those 123 cases that were considered, 
other than these here, is it admitted by the Department that they 
were of part Osage blood? 

Mr. MiLLABD. I think not. It might have been in a few cases, but 
not very many, if any. 

Senator Cubtis. I think that the Department admits that nearly 
all of these applicants, these 37, did nave Osage blood or are of 
Osage blood. 

]V&. MiLLABD. Well, you will find that in their letter to you. 

Senator Cubtis. I know; we have that. I want to know about the 
other 123. 

Mr. MiLLABD. I do not think, probably, that any of those 123, or 
not many, any way, have Osage blood. 

Senator Cubtis. That is, that the Department does not admit that 
they have ? 
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Mr. MiLLABD. No, sir. 

Senator Cubtis. I think that they admit as to part of those 37 or 
39 that they have part Osage blood. 

Mr. Millard. Yes, sir; I can find it out for you. 

Senator Cubtis. It is not necessary. 

Mr. Mebillat. I think the fact is that they admit that some are; 
and as to others, that they are doubtful. 

The witness was thereupon excused. 

Mr. Hemphill. Mr. Chairman and gentlemen, I represent in con- 
junction with Mr. Leahey, the Himts and Pearl Callahan. 

The facts about the Hunt case are these 

The Chairman. Just one moment. There will have to be some 
imderstanding about this matter; either you will have to reply for 
all of them, or some one else. The committee can not have the same 
CTOunds gone over by the representatives of each of these families. 
Will not your statement cover all ? 

Mr. Hemphill. I do not know anything except about the Hunts 
and Pearl Callahan. 

Senator Cubtis. Why could not the questions of law apply to all 
of these people, unless Mr. Leahey desires to make some further 
statement. 

Mr. Leahey. Ti* re were some statements made by Mr. Merillat 
that are not correct and of which I have personal knowledge, because 
I have been in both of the investisrations of the Osage tribe and have 
conducted one side of the case. 1 was also interested in the matter 
of getting just one clause in the allotment bill, which provides that 
those cases which had been previously investigated by the Secretary 
should not be reinvestigated except upon newly discovered evidence 
of fraud. 

The Chaibman. What portion of this case do you desire to ad- 
dress yourself to ? 

Mr. Leahey. I have some papers which I wish to file and also to 
make a few remarks about, and then I desire to make answer to 
some statements that were made by Mr. Merillat with reference to 
the question of fraud that was raised. I desire also to address my- 
self to the proposition that matters that come from the Five Civil- 
ized Tribes can not be parallel to the question raised as coming from 
the Osages for the reason that the Five Civilized Tribes were author- 
ized by treaty and law to have their own government and to control 
their own internal affairs, which right was not given to the Osages. 
The Osages were controlled by departmental rule and by acts of 
Congress. 

Mr. Hemphill. You may proceed, then, Mr. Leahey, and I will 
supplement what you have to state with reference to these two cases. 

STATEMENT OF ME. L. J. LEAHET. 

Mr. Leahey. Now, Mr. Chairman, a great deal was said bv Mr. 
Merillat relative to the question as to how this allotment bill that 
has been talked about was prepared, and the interest that was taken 
in it. I desire to say that the reasons for inserting in that bill that 
clause that those cases should not be reinvestigated that had been 
formally investigated, except upon newly discovered evidence of 
fraud, were these, in 1904, 1 think it was, when the first serious effort 
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was made by Congress to allot the Osages. I was here at that time, 
and I addressed the committee on the proposition of inserting in 
the bill such a clause. Senator Oirtis was the chairman of the 
subcommittee that had the bill in charge at that time. I presented 
to the subcommittee this fact, that in 1896 we had been taking testi- 
mony for and against certain persons who were then on the Osage 
roll. The question* had been rully gone into by a commission that 
had been appointed by the Secretary for that purpose. That com- 
mission had reported, together with its findings, to the Commissioner 
of Indian Affaire. The Commissioner of Indian Affairs had given 
his opinion, which had gone to the Secretary, and the Secretary 
had mrst confirmed the opinion of the Commissioner of Indian Affairs 
in a good many cases. The matter was subsequently referred to 
Judge Vandevanter. 

The Chairman. I do not want to interrupt you, but I really can 
not see the force of this statement. That matter was presented to 
the committee, and the committee put it in, and the law was passed. 

Mr. Leahey. Yes, sir; but a great deal of time was spent, and I 
did not know what effect the statement of Mr. Merillat had upon the 
committee. The fraud which counsel said had been admitted and 
the allegations of bribery which he said had been admitted never have 
been admitted. The fact is we have always hotly contested that 
anything whatever in the Clem case was paid to the members of the 
coimcil with the knowledge of the parties who were enrolled. The 
evidence is very clear on the proposition that so far as was within 
the knowledge of the Clem people no money had been paid to any 
member of the council, nor was any money paid to anybody for the 
purpose of paying it to the coimcil. They employed an interpreter 
who was not a member of the council and who was not an officer of 
the tribe by the name of James Big Heart, but who has since been 
prominent in the affairs of the tribe. Big Heart testified that he 
received certain money from them, and that money he divided up 
with the members of the coimcil, giving some of it to the members of 
the council, but who, in fact, voted against those people. Aside 
from his testimony there is no testimony on that particular subject. 
The Clems deny that there was any intention that anybody should 
receive any money for the purposes of bribery. 

Mr. Hemphill. And did not Big Heart in this investigation fail 
to make any statement of that kind? 

Mr. Leahey. Yes, sir; and during this investigation of 1896 Big 
Heart, who had testified in the recent investigation on the question 
of fraud, and who was at that time chiief of the tribe, and who assisted 
in the investigation, failed to make any statement as to any money 
paid to him for the purpose of bribery. So that, while it is 
claimed that there was bribery used, the Clems deny it and always 
have denied it. 

Now, these cases that have been referred to have all been consid- 
ered by the Secretary in two investigations. As was stated, in a 
former investigation the matter was fully gone into, and at the second 
investigation as to some of them in a limited way, so that there is 
nothing in this case to be brought out. As to the cases which have 
been considered by the Secretary with reference to enrollment^ I have 
a few of his letters of authority where parties have been admitted to 
the roll, and I want to submit those to show that no definite line of 
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policy has been followed by the Department with reference to the 
enronment of these people. In 1884 by telegram the Acting Com- 
missioner of Indian Affairs authorized the enrollment of Mana Petit 
Mid her children and her grandchildren. The evidence was that in 
eighteen himdred and thirty something, Mary Petit had been taken 
away from the Osages^ and up to this time, 1884, had Uved among the 
Cherokees and had raised her children. She at that time came back 
and was enrolled imder the authority of this telegram, a copy of which 
I hand to the reporter. 
The telegram is as follows: 

[Telegram.] 

Department of the Intehiob, 

Office of Indian Affairs, 
Washington^ D. C, June 21 y 1884* 
To Miles, 

Agent, CoffeyvilUy Kant,? 

May enroll children and grandchildren of Maria Petit in compliance with treaty 
stipulations and Osage laws; filing with annuity rolls action of council signed by proper 
officers, 

E. L. Stevens, 
Acting Commissioner, 

That enrollment was also acquiesced in by^the tribe. The enroll- 
ment of Albert Lombard, who had been separated from the tribe for 
some thirty years — more than thirty years — who returned from CaU- 
fomia with a family of 10 that he had raised out there, was made. 
That was in 1890. That was acquiesced in by the tribe and approved 
of by the Department. On October 23, 1890, hj authority from 
John W. Noble, Secretary of the Interior, the Commissioner of Indian 
Affairs was directed to have placed on the rolls the name of Coaina 
Mongrain. In that letter the Secretary says: ;-. 






It appears from the statement of Agent Miles, of the Osage Agency, Okla., that the 
applicant is known as a mixed-blood Osage, and you state that ner brother and sister 
are enrolled as Osages and that she has no affiliation with any other tribe of Indians; 
that the Osage council refused to acknowledge her as a member of the Osage Nation 
of Indians uinless she would return to the agency, which she decline to do. You 
recommend that authority be ^nted for the enrollment of the applicant as a mem- 
ber of the Osage Nation of Indians. 

I ask that those communications be inserted in the record. 
The papers referred to are as follows: 

Department of the Interior, 

Office of Indian Affairs, 
Washington, August SO, 1890. 
Lab AN J. Miles, Esq., 

United States Indian Agent, Osage Agency, Pawhusha, Ohla, 

Sir: Referring to your letter dated August 18, 1890, and previous correspondence 
relative to the application of Albert Lombard and his nine cmldren, persons of mixed 
blood, for enrollment as members of the Osage tribe of Indians, there being inclosed 
wfth said letter a certified copy of a resolution of the Osage national councu adopted 
December 23, 1889, admitting the applicants to tribal membership, etc., I have to 
say that I am in receipt of a letter from Mr. Lombard dated August 26, 1890, in which 
he states that his father, Robert Lombard, was a half-breed Osage borne on the rolls 
of the Osages from his birth to his death; that his Claimant's) mother is, according 
to his recoUection and information, a auarter-blood Cherokee; that all of his relations 
on his Other's side, yet alive, are still residing with and are members of the Osage 
Tribe, and that among them are the foUowin^-named persons, first cousins of the 
applicant, to wit: Thomas Rogers (ex-supreme judge), Antwoine Rogers, Mrs. Sophia 
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Davis, Joseph Lombard, and Alex. Marbin, and that the Osaees have formally recog- 
nized himself and his family as entitled to all the rights and privileges of members 
of that tribe, etc. 

The records of this office show that the name of Bobert Lombard was borne on the 
rolls of the Osage Tribe in 1869, 1870, and 1875. 

You are instructed to question the relatives above named of the applicants as to 
the family history of the claimants and their connection with and rights in the Osage 
tribe, and if you are satisfied therefrom as to the correctness of Mr. Lombsurd's state- 
ments, and that he is justly entitled to membership in the Osage tribe, and if you 
know that the Osage coimcil has duly and in accordance with the Osage laws and 
customs admitted him and his children to tribal rights, you will, without further 
communication on the subject with this Office, enroll and provide for them as members 
of the tribe, entitled to participate in all annuities and benefits distributed after 
the date of their enrollment however hereunder, and will recognize them as having 
rights to land equal in every respect wiUi other members of ^e tribe. 
Very respectfully, ' 

T. J. Morgan, CommiBsioner, 



Department of the Interior, 

Waskingtorif October 23 , 1890. 
The Commissioner of Indian Affairs. 

Sir: I acknowledge the receipt of your communication of 17th instant and inclosure 
relative to the application of Coaina Mongrain, a lady living at Osage Mission, Rans., a 
Sister of Charity, to be recof^zed as a member of the Osage Nation of Indians. 

It appears from the statement of Agent Miles, of the Osage Agency, Okla., that the 
applicant is known as a mixed-blood Osage, and you state that ner brother and sister 
are enrolled as Osages and that she has no affiliation with any other tribe of Indians; 
that the Osage council refused to acknowledge her as a member of the Osage Nation of 
Indians unless she would return to the agency, which she declined to do. You rec- 
ommend that authority be granted for the enrollment of the applicant as a member 
of the Osage Nation of Indians. 

In view of the facts and in accordance with your recommendation* authority is hereby 
granted for the enrollment of said Coaina Mongrain as a member of the Osage Nation 
of Indians. 

The inclosure of your letter is herewith returned. 
' Very respectfully, John W. Noble, Secretary, 

Mr. Mebillat. Was she not a Sister of Charity? 

Mr. Leahy. Yes, sir; and she refused to come back to the Osages 
and refused to Uve with them. Louis Revard, who is a brother of 
Peter Revard and Mary J. R. Clem, two of the applicants in this 
matter, on March 25, 1892, was enrolled after havuig been absent 
from the reservation a quarter of a century or more. The letter 
authorizing his enrollment I also desire to offer. 

(The letter is as follows:) 

Department of the Intebios, 

WashingUm, March 26, 1892, 
The CoMMissioNEB OF Indian Affairs. 

Sir: I acknowledge the receipt of your communication of 24th instant in relation 
to the enrollment of Louis Kevard as a member of the Osage Nation of Indians. 

You state from the testimony filed in said claim that the applicant is of Osage blood 
and entitled to enrollment with the tribe in view of the action of the Osage council, 
dated March 26, 1891, admitting him to citizenship, he '' having proven his right as 
such before the council of the Osage Nation." 

In view of the action of the council and in accordance with your recommendation, 
authority is hereby granted for the enrollment of Mr. Louis Revard as a member of 
the Osage Nation, with rights equal to the other members thereof, to lands, annuities, 
and all tribal property. 

The papers accompanying your communication are herewith returned. 
Very respectfully, 

John W. Noble, Secretary^ 
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Now, in line with the Callahan case, she being the illegitimate 
child of Sheshe, and so acknowledged to be by the Secretary of the 
Interior and the Commissioner of Indian Affairs, that enrollment 
was denied. I desire to read from a letter of October 5, 1906, to the 
United States Indian agent by C. F. Larrabee, Acting Commissioner, 
with reference to a chnd named Tall Chief, who is also an illegiti- 
mate child bom to a white woman by a fuU-blood Indian, there being 
no marriage, and there has not yet been any marriage. In that case 
the Acting Commissioner says: 

Relative to the application of Anna Elliot, a white woman, you say that her son, 
Enoch Tall Chief, was the result of unlawful intercourse with Eves Tall Chief, a 
full-blood member of the Osage tribe of Indians, who acknowledged the child as his, 
and that the council objects to the enrollment of the child on the ground of illegiti- 
macy. With the sworn application of this woman, setting forth the parentage of the 
child, is an affidavit dated September 1, 1906, by Eves Tail Chief, the putative father, 
who says that he is **the father of Enoch Tall Chief, who was bom on the 8th day of 
February, 1906, at Fairfax, Osage Indian Reservation." There is also submitted 
witii the case an affidavit dated September 1, 1906, of Mrs. Lula Hines, who says 
that she attended Mrs. Anna Elliot as midwife February 8, 1906, and there was bom 
to her a male child, which is now living. 

It is clearly shown that Eves Tall Chief, a full-blood member of the Osage tribe and 
enrolled therewith as No. 333 on the tribal roll of Januarjr 1, 1906, is the mther of the 
child, and tiiat by his affidavit acknowledging it the child is entitled to enrollment 
under tiiat part of the Osage act quoted in the foregoing case. It is therefore to be 
enrolled as a member of the Osage tribe thereunder, notwithstanding the protest of 
the tribal council. 

This I also desire to oflFer. 

(The letter is as follows :) 

Department of the Interior, 

Office of Indian Affairs, 

Washington, October 5, 1906, 
Unitbd States Indian Agent, 

Osage Agency, Pawhushi, OHa, 

Sir: This Office is in receipt of your letter of the 19th ultimo, transmitting the 
applications for Osage enrollment of certain persons on behalf of their respective 
children, as follows: 



Parent. 




Charles Coleman . . 

Anna Elliot 

William Musgrove. 
Mrs. Ida Barber... 

£agene Perrier 

John B. Moncravie 



Joseph Coleman 

Enoch Tall Chief 

Willis Ella Musgrove.. 

Augustus Barber 

Ray L. D. Perrier 

Anna Anita Moncravie 



Bom. 



Feb. 17,1906 
Feb. 8,1906 
June 8,1906 
July 16,1906 
June 18,1906 
June 19,1906 



You say that these applications were presented to the Osage business committee, 
which, at its meeting held September 4, 1906, rejected all of them; and ask instruc- 
tions therein. 

These cafies are considered seriatim, and you are informed as follows concerning 
them: 

You rejwrt that Charles Coleman, white, was legally married January 29, 1906, to 
Mary Cheshewalla, a full-blood member of the Osa^e tribe: that she died February 
20, 1906, three days after the birth of her child, which lived but three or four hours; 
that the tribal council objects to its enrollment on the ground that it is illegitimate 
and Uved too short a time, and that there is no question whatever as to the Osa^ 
blood and tribal rights of the mother. In this case there is submitted an affidavit. 
from Mrs. Helen Gibson, who says that she was present at the time of the birth of. 
the chQd, Joseph Colemanj that it was well formed and looked like any other child; 
that it was bom alive and lived three and a half hours; and that she gave it tea, which 
it "ewallowwi the same as any well-formed child would do." The attending physi- 
cian, Dr. W. H. Aaron, swears that the baby was fully developed and was fed tea by 
tke women present; that the mother was very ill, and as he was compelled to give 

S. Doc. 744, 60-2 8 
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his entire attention to her, he saw but little of the baby after its birth and until itt 
death. 

Concerning the objections as to the enrollment of the child by the tribal council, 
you are informed that the laws of this country and of England do not require that the 
child should be capable of continuing to live, but only that it should be bom sdive. 
It matters not whether it be mature or immature, so that it is alive. Again, under 
the laws of the countries mentioned, the slightest voluntary movement by the child 
is regarded as sufficient to establish a live birth. The question of the child's via- 
bility has no bearing on the case; and from the evidence submitted it is clearly 
^own (1) that the child was bom alive; (2) that it was bom while the mother was 
alive; and (3) that the child was bom capable of inheriting. 

As to the question of the legitimacy of the child, you are advised that the laws of 
Oklahoma, which would govern in this case, provide as follows: 

" (3760) 1. All children born in wedlock are presumed to be legitimate. 

"(3761) 2. * * * A child bom before wedlock becomes legitimate by the sub- 
sequent marriage of its parents. 

"(3762) 3. The presumption of legitimacy can be disputed only by the husband or 
wife, or the descendant of one or both of them." 

The parents were legally married before the birth of the child, and the father makes 
formal affidavit acknowledging the child to be his. It is therefore legitimate. 

As the mother was a fuU-blood member of the Osage tribe and enrolled January 1^ 
1906, and it has been shown that the child was bom alive and capable of inheritmg, 
and is legitimate, its enrollment is authorized and directed under the provision of 
section 1 of the Osage act approved June 28, 1906, which says that the Osage roll shsJl 
consist of "all children born between January 1, 1906, and July 1, 1907, to persons 
whose names are on said roll on January 1, 1906." The child is therefore to be 
enrolled, notwithstanding the objections of the tribal council. 

Relative to the application of Anna Elliot, a white woman, you say that her son, 
Enoch Tall Chief, was the result of unlawful intercourse with Eves Tall Chief, a fuU- 
blood member of the Osage tribe of Indians, who acknowledged the child as his; and 
that the council objects to the enrollment of the child on the ground of illegitimacy. 
With the sworn application of this woman, setting forth the parentage of the child, is 
an affidavit dated September 1, 1906, by Eves Tall Chief, the putative father, who says 
that he is "the father of Enoch Tall Chief, who was bom on the 8th day of February, 
1906, at Fairfax, Osage Indian Reservation." There is also submitted with the case 
an affidavit dated September 1, 1906, of Mrs. Lula Hines, who says that she attended 
Mrs.. Anna Elliot as midwife February 8, 1906, and there was bom to her a male child, 
which is now living. 

It is clearly shown that Eves Tall Chief, a full-blood member of the Osage tribe, and 
enrolled therewith as No. 333 on the tribal roll of Janusun^ 1, 1906, is the father of the 
child, and that by his affidavit acknowledging it the child is entitled to enrollment 
imder that part of the Osage act quoted in the foregoing case. It is therefore to be 
enrolled as a member of the Osage tribe thereunder, notwithstanding the protest of 
the tribal council. 

The evidence submitted as to the birth and identity of the respective children of 
William Musgrove, John B. Moncravie, and Eugene Perrier is satisfactory. It is fur- 
ther shown that the fathers of these children were enrolled as members of the Osage 
tribe January 1, 1906, and that they (the children) were bom between January 1, 
1906, and July 1, 1907. They are clearly entitled to enrollment under the provision 
of the Osa^e act heretofore quoted. You will therefore enroll as members of the Osage 
tribe Willis Ella Musgrove, Ray L. D. Perrier, and Anna Anita Moncravie as Osage 
Indians, reference being had to Office letter to you of August 18, 1906, relative to the 
enrollment of children bom to male and female members of the tribe whose names 
were on the tribal rolls January 1, 1906, in which it was said that where " children of the 
two classes mentioned are enrolled and whose parents are hereafter found not to be 
entitled to enrollment, their names will be stricken off with the parent." 

The business committee or proper representative of the Osage tribe should be in- 
formed that should any of the parents of these children hereafter be found by the 
Department not to be entitled to enrollment their status will of course follow that of 
their parents. 

In the case of Mrs. Ida Barber, the enrollment of whose child was also objected to 
for the reason that her name has been placed on the challenged list, the evidence as 
to the birth and identity of her child is found to be satisfactory; and as her name 
is on the tribal rolls of January 1, 1906 (No. 888), her child is to be enrolled under the 
provision of section 1 of the Osage act, which directs the enrollment of " all children 
whose names are not now on said roll, but who were bom to members of the tribe 
whose names were on the said roll on January 1, 1906, including the children of mem- 
bers of the tribe who have or have had white husbands." 
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You will therefore enroll Augustus Barber as a member of the Osage tribe, your 
attention being called to that part of Office letter of instructions to you of August 18, 
1906, referred to in the foregoing case. 

Very respectfully, C. F. Larrabee, 

Acting Commissioner, 

Now, I file these in order to show that the Department has acted 
just as it saw fit at the time. It has not followed any well-settled 
policy, and there has not been any well-settled policy in the Depart- 
ment with reference to enrolling people of the Osage tribe. They 
have at times enrolled those who were objected to by the council and 
at other times rejected those who were approved of by the council. 

In the matter of Mrs. Ellen Hildebrand, who had moved away 
from the Osage tribe, and who had taken her family with her, and 
the Osage council had by its act sought to have her name stricken 
from the roll, the Department, under date of October 10, 1890, sus- 
tained her right to enrollment. I also desire to file that letter. 

(The letter is as follows:) 

Department of the Interior, 

Office of Indian Affairs, 
Washington^ October 10, 1890, 
Lab AN J. Miles, 

United States Indian Agent, Osage Agency, Ohla. 

Sir: Kef erring to the correspondence had in regard to the case of Mrs. Ellen EUlde- 
brand and family, who claim to be entitled to share in the Osa^ annuity payments, 
you are informed that after a careful review of the matter I have concluded that 
her mere absence from the Osage Reservation is not sufficient cause to deny her her 
rights as an Osage. 

She claims, and I think her statements can be relied upon as true, that her main or 
only object in residing among the Cherokees is that her children may have the advan- 
tages of better school facilities there than they could have among the Osages, and that, 
generally speaking, they have a better example of daily life set oefore them and have 
better health. She may overestimate the advantages to be gained by living where she 
does, but her pttrpose is, I think, praiseworthy, and therefore should not be used 
against her to aeprive her of her rights. 

You will therefore allow her and her children to share in future annuity payments 
to the Osages, and send to this Office a certified statement showing the amounts due 
to her and her family in past payments, when, although their names were placed on 
the roll, no shares were set aside for them, nor did mey receive any money. On 
receipt of said certified statement the money will be forwarded to you for payment. 
Respectfully, 

R. V. Belt^ 
Acting Commissioner, 

Mr. Leahey. I do not know, Mr. Chairman, that I ought to take 
up very much time about this matter. I feel very much in this 
matter like counsel have stated they feel with reference to me. They 
certainly can not complain about the matter being referred to the 
courts for a judicial determination. We feel that we would be satis- 
fied with that kind of action by this committee and by Congress, to 
give us the right to go into co\u:t and settle our differences there under 
existing law. If the contention is correct that we are not entitled to 
be enrolled, and that the courts would not enroll us if we were requira^ 
to go there, then certainly they can not be aggrieved on accoimt of 
this matter being referred to the courts for such a settlement. 

I do not feel Tike going into the evidence in this case because the 
records are very volummous, and it would take all of to-day and 
to-morrow to state even the substance of it. 

Mr. Merillat. Would you assent to the alleged fraudulent cases 
going to the courts? 
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Mr. Leahey. I have nothing whatever to do with that. 

Mr. Meeillat. You were counsel for them? 

Mr. Leahey. I was counsel for them. 

The Chairman. Of course, gentlemen, it is a question for the com- 
mittee to decide, with aU due deference. 

Mr. Meeillat. Pardon me, Mr. Chairman. I was not stating it 
as an intimation that it should be taken out of the committee's 
province. 

Mr. Leahey. With regard to that matter I can only state that the 
Department in 1898, when it rendered its final decision with reference 
to the investigation of 1896, failed to find fraud. In 1907 they failed 
again to find fraud — that is, in the final decisions there were no 
findings of fraud, and consequently I do not think there is any 
Question there to be referred on the proposition of fraud. We say 
tnat we are willing to go into the courts. 

The Chaieman. If they had found fraud they certainly would have 
investigated it? 

Mr. Leahey. They certainly would have. I desire to say, Mr. 
Chairman, that in addressing the committee I have only the right to 
speak for those people that I am particularly representing and not any 
others. 

(At this point the witness was excused and the committee adjourned 
until to-morrow, Friday, May 8, 1908, at 10 o'clock a. m.)J 



Committee on Indian Affaies, 

United States Senate, 
Washington, D, C, May 8, 1908. 

The committee met at 10 o'clock a. m. 

Present: Senators Clapp (chairman), Sutherland, and Curtis. 

STATEMENT OF JOHN J. HEMPHILL, ESQ., EEFEESENTING 
THOMAS J. HUNT AND HIS GHILDEEN AND PEARL 
CALLAHAN. 

The Chaieman. Mr. Hemphill, you may proceed. 

Mr. Hemphill. Mr. Chairman and gentlemen of the committee, I 
represent in this case Thomas J. Hunt and his children and Pearl 
Callahan, and am associated with Mr. Leahey in the matter. 

The argument of Mr. Merillat for the Osage Nation seems to me 
to be based upon two erroneous assumptions. The first is that the 
title of the Osage people is similar to that of the Cherokees. The 
fact is, that the Cherokees are, by treaty, owners in fee simple of the 
lands that they occupy, and in addition to that they have a patent 
which covers their lands specifically, giving it to them in fee simple. 
It is true that the Oeages purchased their land from the Cherokees, 
but the title was never given to the Osage Nation at all; it is in the 
United States as trustee for the Osage people, and we contend that 
the United States, as trustee of that land and as guardian for those 
Osage Indians, ought to see that the trust is faithfully and honestly 
earned out, and ir so, these people should have been admitted by 
the tribal authorities, and these people, who are clearly of Osage 
blood, have just as much title to this property as those who happen 
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to be on the roll. The fact that a man is on the roll does not con- 
stitute him an Osage. The fact that his blood is Osage blood is 
what makes the distinction with reference to the Osages and every 
other class of Indians. In addition to that, the Cherokee people, by 
reason of treaties with the United States, are charged with the man- 
agement of their internal affairs. The Osage people, on the con- 
trary, while one of the most intelligent of the races of Indians out- 
side of the Five Civilized Tribes, are still and always have been 
wards, governed by the United States direct through an agent, and 
the law, which my friend quoted from the Osage constitution, as he 
called it, stating that the Osages had the right upon petition to 
admit certain persons to tribal relationship and to enrollment, is not 
a law that the United States has ever approved or ever permitted 
them to make. 

Mr. Kappler. This constitution? 

Mr. Hemphill. This constitution, yes; and their laws. It is of 
their own free will. They are wards of the United States, and the 
United States is guardian and has their property in trust. It is an 
entirely distinct and different thing from the title of the Cherokees. 

Mr. Leahey. With the permission of the committee and of Mr. 
Hemphill, I would like to call attention to the fact that a few years ago 
the Department, by order, abrogated the tribal organization as it 
existed under their constitution and set up a new form of government 
in its stead. 

Mr. Kappler. Do you mean the act of 1896? 

Mr. Leahey. I mean prior to that act. 

Mr. Hemphill. In other words, the United States has absolute and 
unqualified control of the Osages and of their affairs, internal and 
external. 

Now, it is further stated, or argued, at least, that this allotment act 
is an agreement between the Osages and the United States. That is 
entirely erroneous in view of the decision of the Supreme Court in 
reference to what is known as the Cherokee agreement for the allot- 
ment of Cherokee lands. The Cherokee agreement was adopted by a 
vote of the Cherokee people and approved by Congress. It was an 
act of Congress adopted by the Cherokees. The Supreme Court of 
the Unitea States in the Intermarried White Man case (203 U. S., 
76) says: 

Counsel of claimants speak of the act of 1902 as a ** treaty," but it is only an act of 
Uongress and can have no greater effect. 

So it is clear that the Osages can not claim that the Osage allotment 
act is any such agreement with them: that the United States can not 
do with them as they see fit, as they would do with any other act of 
Congress. 

Now, the particular complaint that we make here is that the Osage 
allotment act takes away from us the right which belongs to every 
other Indian in this country, and that is the right to go into court and 
have his rights to his allotment settled, whenever it is denied or ques- 
tioned, and in addition to that 

The Chairman. Let me ask you a question right there. Suppose 
the statute never had been enacted, why could not an Indian who 
claimed an allotmeirfc go into court? 

Mr. Hemphill. Undoubtedly he could. You mean the original 
act permitting it? 
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The Chairman. Yes ; the original act. 

Mr. Hemphill. Well, you see he was not a citizen of the United 
States; he was a ward of the Government. 

The Chairman. Yes; of course; but I am speaking now of the 
statute which authorizes them to go into court. Why could not any 
allottee who has become a citizen under the allotment law and taken 
his first trust patent, independent of the statute authorizing him to 
go into court, go into court and enforce his claim? 

Mr. Hemphill. If he had become a citizen, undoubtedly; but it is 
expressly provided by act, as you will remember, that all Indian 
allottees can test their rights to an allotment in court. In the Osage 
allotment act of Jime 28, 1906, that law is repealed so far as the 
Osages are concerned ; so that they are denied the right which every 
other Indian in this country exercises. 

Then, in addition to that, we complain that when this question of the 
rijght of allottees to allotment and enrollment was placed in the hands 
of the Secretary of the Interior, instead of deciding those questions 
himself, he made the Osage council his arbiter in the matter and is 
governed by them. 

The Chairman. Before you go fully into that, and going back to the 
allotment — I do not fully trust my memory as to that law — but did 
that law, in addition to taking awaj the nght to contest their claims, 
change the rule its to their being citizens? 

Mr. Hemphill. No, sir; there is no statute of the United States 
which makes an Osage Indian a citizen. 

Mr. Meeillat. Between 1896 and 1906 could they not have gone 
into court and tested their rights ? 

Mr. Hemphill. No, sir; I do not think so ; there were no allotments. 

Mr. Merillat. But their right to funds and a share to land? 

Mr. Hemphill. No, sir; I do not think so. 

As I was saying, instead of deciding this question as it ought to 
have been decided, upon the merits, the Commissioner of bidian 
AflFairs has testified in a former hearing before this committee (pp. 379 
and 380 of the print), in answer to some questions by Senator (Airtis, 
'*We will enroll Indians of the Osages if the tribe consents. That is 
something we will always require.'' 

Then speaking of the same thing, on page 380 he says : ''I hold that 
they shall not be enrolled contrary to the wishes of the tribe." 

Now, that is simply a case of making judges out of people who are 
directly interested on the other side. It is similar to the case of a 
man who leaves an estate, having 25 heirs, and 20 of them agree. 
The court says, ''You other five must submit your rights to the 20 
who are already admitted to be heirs." 

Mr. Merillat. Did you not on yesterday put into the record the 
statement that the Commissioner of Indian Affairs and the Secretary 
had enrolled them notwithstanding the action of the council and over 
the councirs protests? 

Mr. Hemphill. Oh, yes; we did; we say that the Commissioner 
has announced this policy, but that so far as the former action of the 
Indian Office is concerned, and that of the Secretary of the Interior 
in other cases, that it has been contrary to the very statement that 
he alleges to have been his policy here. We have put into this record 
a nurnber of cases where the Osage council undertook to exclude 
them and where the Indian Office or the Secretary has directed their 
enrollment over the heads of the council. 
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The Chairman. Yes; yesterday during the argument this state- 
ment of the Commissioner in the Crow case, with reference to the 
Osages, was in the minds of both Senator Curtis and myself. We 
spoKe of it to one another. 

Mr. Hemphill. Yes, sir; and whatever may have been the ail- 
ment of the counsel for the Osages about it, it is clear that the Commis- 
sioner has such a feeling in his mind that these people ought not to 
be allowed to enter this tribe unless the council says so that he is 
not in a position to be a fair and unbiased judge. In addition to that 
we complain because he has laid down the doctrine that unless a citi- 
zen of the Osage tribe is affiliated, and has been affiliated with the 
tribe, that he will not permit him to be enrolled. That doctrine the 
Indian Office has overruled in a number of cases, but in our case he 
has undertaken to make it apply in a number of cases. Now that is 
not set forth as a requirement or the Osage act at all; it is something 
that was imported into the act by the Commissioner of Indian AflFairs 
and the Secretary of the Interior. 

It has been stated that Messrs. Kappler and Merillat represented 
Pearl Callahan, who is one of these parties, and they made a motion 
for a rehearing, setting forth clearly the ground *Hhat there was error 
of law in importing into the terms of the Osage act of June 28, 1906, 
a requirement of affiliation as a condition precedent to Osage enroll- 
ment, and likewise error of law in holding such a requirement could 
liave application to a minor child by reason of its mother's acts." 

That sers forth the ground exactly, and it was very clearly and 
forcibly argued by our friends on the other side, and they ought to 
have prevailed. 

Take the cases of Pearl Callahan, who is a minor, and five other 
minor children of Thomas J. Hunt, and it seems to me to be a mon- 
strous doctrine to hold that these minors should have any responsi- 
bility of any kind and that they should be excluded from the prop- 
erty that they inherited from their fathers because they had not 
been affiliated with the tribe. Of course we all know that a child 
has to go with its parents; it exercises no discretion in the matter. 
Pearl Callahan was a child bom out of wedlock, born of an Osage 
Indian by the name of Sheshe and a white woman. The woman 
went off to earn her living. 

The Chairman. Let me ask you if their parents affiliated prior to 
and at the time of the birth of any of these children. 

Mr. Hemphill. This girl was. 

Mr. Merillat. No, sir. 

Mr. Hemphill. Not the girl herself, but the man who is the father 
of this child is an Osage by the name of Sheshe, who is enrolled and 
has always been, and the girl, the mother of Pearl Callahan, was on 
the Osage Reservation, as I understand it, at the time the relations 
between them took place. She was a white girl, and in the absence 
of her parents Sheshe went and stayed all night at her house, having 
been a friend of the family. 

The Chairman. What was her age at the time? 

Mr. Merillat. About 16 or 17 years. 

The Chairman. Now, with regard to the Hunt children. 

Mr. Hemphill. As to the Hunt children, the situation is this: 
Thomas J. Hunt was born in what was formerly the Osage country 
in Missouri. 
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Mr. Merillat. It was not then Osage country. 

Mr. Hemphill. No; I say formerly Osage country. 

The Chairman. Perhaps you had better not make these inter- 
ruptions. If there is anything you desire to reply to, you will have 
the opportunity. 

Mr. Hemphill. His parents died when he was a child, and he went 
then to Uve with his sister, Mary Clem, and her husband. They 
were poor and unable to take care of him when their family increased, 
so his uncle took him to Arkansjts. After he was old enough to work 
he went out in the world to make cross-ties and eventually landed 
in the Osage coimtry, and has made that his home ever since. Some 
of these children — all of them, as far as I know — ^were bom when he 
was in the Osage country. As to that, however, I am not positive; 
that is, as to all of them. 

Before we get to Thomas J. Hunt I want to say that on this question 
of affiliation the decision of the Department is directly contrary to 
the decisions of the courts of this country. In the New York Indian 
case, which involved the payment of a large amount of money to 
the New York Indians, it developed that about 800 of them had 
gone into Canada, and the Secretary of the Interior ruled them out 
from participation in this fund on the ground that they were not 
aflBJiated with the tribe. On my solicitation, or argument, or request, 
he referred the question to the Court of Claims for decision, and the 
Court of Claims in the New York Indian case (40 C. Cls. R., 459) 
held: 

Our Indians are and have been the wards of the United States, and the Indian 
has no right of expatriation. Whether they may or may not leave the country is a 
(juestion of Indian policy. In Sitting Bull's case they removed to Canada with the 
intent of remaining there, and became domiciled so far as Indians could be. The 
Indian policy required that they should be brought back, and they were brought 
back. In the case of the Kickapoos they removed to Mexico, with like intent to 
remain and be domiciled there. The Indian policy required that they be brought 
back, and they were brought back. In 1842 the Indian policy might have required 
that the Oneiaas be brougut back and if it had they would have been brought back. 
They did not cease to be wards of the United States because they had crossed the 
border and attempted to domicile themselves in a foreign country; and it was expressly 
held in the case of Lowe v. The Kickapoos (37 C. Cls. R., 413) that "the Indians, 
being wards of the United States, can not suspend that relation without the consent 
of the Government." 

If Indians can not go to Mexico or to Canada without the permis- 
sion of the United States, and if when they do go there they are 
brought back whenever the poUcy of the United States requires it — 
much more can an Indian be brought back into the reservation of an 
Indian tribe whenever the United States sees proper to do so. The 
courts have also held that it is not in the power or an Indian to take 
himself away so as to dissolve his relations with his tribe, because he 
is absolutely under the control of the Government of the United 
States. It is in the power of the Government to say that he must 
return to his tribe. If the Government does not choose to say so the 
Indian is not responsible and could not be held responsible for being 
absent. So that by holding that the affiliation of these people is nec- 
essary there, the Secretary not only imports into the act something 
that Congress did not put there, but he goes directly in the teeth (3 
the d( cision of the United States court. 

The cases pending here that I have a particular interest in are 
those of Thomas J. Himt and his children, and Pearl Callahan. 
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Thomas J. Hunt is a brother of Mary Clem, and coimsel have under- 
taken to say that Thomas J. Himt is not entitled because there 
was some charge of collusion in the enrollment of Mary Clem. That 
has nothing to do with Thomas J. Himt's claim. He is here claiming 
to be an Osage Indian by blood, and is ready to prove it if an oppor- 
timity is afforded him. 

In the Clem case the facts are that Mary J. Clem is the grand- 
daughter of Susan Larine, who was a half-breed Osage, and who was 
given an allotment under the treaty of the Osages with the United 
States in 1825, so that she is clearly a member of the tribe. Susan 
Larine married a man named Javine first, and their children were 
EUzabeth Javine, who married a man bv the name of Hunt, and 
Mary Clem is a daughter of Elizabeth liunt, formerly Javine, and 
Thomas J. Hunt is tne son of the same mother. This Susan Larine 
subsequentlv married a second time a man named Cadrick, and had 
five or six children. 

Mary Gem was admitted to the tribe by vote of the council in 
1890 or 1891, and subsequently in 1896 the council made charges 
against "^a certain number of persons enrolled, amongst them Mary 
Clem, stating that she haa no Osage. blood. That question was 
passed upon by two commissioners, named Houston and Scott, 
appointea by tne Interior Department. They took the testimony 
01 only three witnesses, one of whom was a man named Kisling,. 
whose testimony was taken in secret and Mary Clem's attorneys 
were not permitted to be present, and when they requested the 
commissioners to give them a copy of the testimony they said, ^'We 
will not furnish you a copy of that testimony unless Mr. Kisling 
consents to it," and Mr. Kisling declined to give his consent that his 
testimony should go into the hands of the counsel of Mary Clem, 
and therefore they denied coimsel even the opportunity to look at 
the testimony of this witness. 

The Chairman. Where was this investigation held? 

Mr. Hemphill. It was held down in the Osage country by two 
commissioners named Houston and Scott, appointed by the Secre- 
tary of the Interior. 

The Chairman. What evidence have you that they were excluded 
in the matter of attendance? 

Mr. Hemphill. I take that from the printed report of Assistant 
Attorney-General Vandevanter, who was then occupying that posi- 
tion, known as the *' Osage Annuity Roll ContcsteJ Cases.'* 

The Chairman. Does he treat that as a conceded fact? 

Mr. Hemphill. Yes, sir, he says so. I will read just a half a 
dozen lines of his report: 

The testimony of Kisling was taken by the commissioners in executive or secret 
session, Kisling stating that *' sometimes when there is an uproar" he got embar- 
rassed and forgot. SuDsequently the counsel for Mrs. Clem and family asked the 
commissioners for a copy of Kialing's testimony. The commissioners declined ta 
produce the testimony without the consent of Kisling, which he refused. The coun- 
sel for Mrs. Clem and family was consequently denied the right of cross-examination. 

Now, the only other testimony against Mrs. Clem was that of two 
witnesses. A man named Mosier testified that **he could not say 
whether Mrs. Clem was a white woman or not;'' that ^^he supposed 
she was a white woman, or French, mostly;'' that he **knowed she 
is a French woman because she has the appearance of a French 
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woman;" and Jane Appleby swore that she had ^ 'known Susan 
Larine, and that she never claimed to be an Osage; that she never 
heard of her claimmg it; that it was generally known that the 
^Perrier crowd and the Clems amongst them' were not Osages.'' 

That is the entire testimony against this woman. On the other 
hand, the testimony of the witnesses for her contradicts that. The 
&st was the testimony of Angeline Tucker, who was examined when 
Mary Clem was enrolled. She testifies ''that she is 67 years old and 
that she knew Mary J. Clem, whose father's name was Hunt; that 
she went with Mrs. Clem to see Mrs. Hardrope and White Hair, and 
that they claimed kin with her. " Now, nobody denies that White 
Hair and Hardrope were members of the tribe by blood. She testi- 
fies fiu:ther: ''And she knew Mrs. Clem's grandmother at Pappins- 
ville, Mo., and knew she was an Osage. " 

The CBLA.IRMAN. They are the facts involved in this report that you 
are reading from? 

Mr. Hemphill. Yes, sir; the official printed report. And after 
examining that testimony. Judge Vandevanter says (p. 14) : 

It ifl quite clear that the Osage Nation failed to prove the charge that these parties 
have no Osage blood. 

Now, that is the result of his first examination; on a review of this 
finding, on page 2 of his second report, printed at the same time, he 
says: 

I see no reason to change my opinion that, considering the whole case, I can not 
come to any other conclusion than that the Osage Nation has failed to sustain their 
charge that Mrs. Clem is not an Osage by blood. 

Subsequent to that a rehearing of that case was had under the 
Osage allotment act by the Osage alloting commission — the present 
<jommission — and thej decided against her. When it came up to the 
Interior Department, in addition to the former testimony, five other 
witnesses had testified that they knew Mary Clem; they knew her 
mother; they knew her grandmother, Susan Larine, and they knew 
she was of Osage blood, and they went on to testify^ to the other mem- 
bers of the family, who were named Cradics, by virtue of the second 
marriage, and the Secretary of the Interior in that case decided that 
she was clearly a member by blood of the Osage tribe. 

Now, all of the authorities, high and low, agree that Hunt was her 
brother, descending from exactly the same ancestors, through the 
Osage side, and of course there is no reason whv Hunt, and particu- 
lariy his children, should not be put upon the roll. 

The case of Pearl Callahan you are f amiUar with, and it is unneces- 
sary for me to go through all tne record with regard to her. 

Of course we all know that the poKcy of the Government of the 
United States was at one time to keep the Indians on the reservation. 
Now the poUcy is different, and except for this special provision of the 
Osage allotment act we would have our rights determined by the 
<jourts, and all that we ask is that in view of the fact that certain 
members of the Osage tribe have gotton hold of the tribal property 
that they shall not be the judges as to our right to a share or the 
same property, but that we shall have an impartial court to deter- 
mine that question, and if we are granted this we are perfectly willing 
to take the chances of proving our case. 
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Something has been said — ^^I suppose by way of showing what a 
magnitude of operations it is going to amount to — that the Osage 
Indians have certain charges against 100 or 125 of the people who are 
on the roll. Their case is entirely different from ours. In the first 
place, in our case we have been denied that which has been granted to 
all other Indians. They have not been denied anything. In the 
second place, instead of the Commissioner of Indian Affairs deciding 
our case in conformitj with the law, he has brought into it this ques- 
tion of aflMiation, which has not been brought into the question relat- 
ing to the frauds that these people charge against certain persons 
enrolled; and in addition to that the Commissioner of Indian Affairs 
has permitted himself as a judge to become influenced, if not abso- 
lutely guided, by the decision of a body of people — the Osage council — 
directly interested in keeping us off the roll. 

The Chairman. What you mean is that he referred it to them 
rather than being influenced by it? 

Mr. HEMPHrLL. Yes, sir; he practically referred it to them. 

Another thing, if there is any charge of fraud against the people the 
Osage Indians claim are improperly enrolled, they are tnemselves 
the guilty parties. We are not responsible for that, and of course 
it is for the committee to say whether they propose to have this case 
opened up or not. But we do not want our cases mixed up with the 
alleged fraudulent cases; we want to stand upon our merits and let 
the committee determine whether they will have the other cases 
opened up or not. But it is clear that if any fraud has been com- 
mitted the Osage council are the people who have permitted the fraud, 
if they have not themselves been guilty of it, and the argument of 
counsel on the other side that some money was used in the admis- 
sion of some of these people is pretty good proof that it is not a tri- 
bunal that our rights should be submitted to; and the Secretary of 
the Interior and the Commissioner of Indian Affairs did not do us 
justice when they permitted our rights to be determined by those 
people, who are not only partial judges, but, according to the state- 
ments of their own counsel, are subject to influences that are unworthy 
and unbecoming any honest people. 

Now, if the committee sees fit to give us the right to go to the 
courts, like other Indians, we will undertake to establish our rights 
either in the circuit court or the Court of Claims, as the committee 
m^ deem best to insert in the biU. 

I thank you, gentlemen. 

Mr. Kappler. I desire to insert in the record extracts from the 
Crow hearing bearing on the Commissioner of Indian Affairs' position 
which Mr. Hemphill omitted to read, as follows: 

Mr. Dixon. I want to make this observation, in view of what Senator Curtis has 
said, that it has been my experience that, when an Indian reservation has been opened 
in my State, men with an infinitesimal amount of Indian blood will immediately go 
back and want to be enrolled and participate in the division, when, for a generation 
or two generations, they have lived away from the Indians and have resented being 
called an Indian, and are only attracted by the money that is to be divided. 

The Chairman (Mr. Clapp). There is one thing, Mr. Commissioner, that I think 
perhaps is not quite clear m the record, with respect to dealing with Indians off the 
reservation. As I understand the policy of your Office — and it is based very largely 
upon my experience with your Office in my own State — you have been most liberal 
in the policy of allowing Indians on the reservation to go off the reservation to seek 
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employment and still retain their rights there; but when the opening of a reservation 
has aroused interest in people who have a trace of Indian blood that has lain dormant 
for a great many years, you are rather disposed to let the Indians say as to whether they 
shall come in and participate. 

Comjnissioner Leupp. That iq it, exactly; yes, sir. 

The Chairman, That is my experience in dealing with your Office in my State. 

Senator Dixon. If he is a real Indian tJie Office has no objection? 

Commissioner Leupp. No objection in the world, but it seems to me his own people 
are the best judges. 

Senator Dixon. It is the white Indians that the Office is a little 'averse to? 

Commissioner Leupp. I am on the lookout with a shotgun for them all the time. 

(Hearing Crow Indian Reservation, pp. 380, 382, and 383). 

STATEMENT OF LOEENZO A. BAILET. 

Mr. Bailey. Mr. Chairman, under the circumstances of the short 
notice given by the committee to me, I am unprepared to go into this 
matter in detail. I imderstand that Messrs. Kappler and Merillat 
are also employed by the Osages, and have presented the matter to 
the committee this morning. They are doubtless fully informed 
as to the details of the case. 

I am under contract with the Osages, and a portion of the resolu- 
tion, which was passed when I was appointed, relates to the purging 
of the rolls. I have not had any opportunity to confer, as I should like 
to have done, with Messrs. Kappler and Merillat to see what has been 
done or what they would think proper to suggest to the committee, 
but for myself it seems to me that this matter of the rolls should rest 
until some plan could be devised by which the rolls could be settled 
forever. A great many people have been put on the roll, and who 
are on now, that the Osages believe should go off. The council was 
very urgent about that. They feel that they were not sufficiently 

Erotected in the legislation that was had for the settlement of matters 
etween the Government and the Osages, and it is part of my duty 
to bring that before Congress. I have not been here before liecause 
there was some little technical difficulty about my contract. I am 
under contract with them, but pending the adjustment of that mat- 
ter I thought I had better wait and not come here unless I got a notice, 
and this morning I received a notice at about 10 o'clock. 

Now, that I have the ear of the committee for a moment, I would 
like to say that the Osages had a delegation here in February of this 
year. You remember that I was here sometime before that, stating 
their desire to come here, and asking if we could get assistance in the 
matter, and as the Department would not represent them they were 
not represented. At last they came here and made this contract with 
me, and this involves a matter for the rolls. They claim also that 
the allotment or laying off of the land — the allotting of the land to 
those people — is all wrong because of some uncertainty, in fact possi- 
ble error, was made in the surveys ; so the people will find later on they 
have got something they did not want ana were not intended to have, 
and also, in other matters, this legislation, it seems to me, should be 
changed. 

The Chairman. Let me seeif I am correct in my apprehension of this 
matter. My understanding is that all the land has been absorbed by 
allotment, and that these claimants, if they come in at all, it would be 
a claim against the fund? Is that correct? 
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Mr. Merillat. The fact is, and I think it will be undisputed, that 
all of the land has not been allotted that these applicants are claiming 
the right to now be put upon the roll and to be given money in Ueu or 
land or value of the land m money, because any allotments they could 
now select would not be equal in worth to the value of the allotments 
to those people whose right upon the rolls has never been disputed or 
denied. That is correct, is it not, Mr. Leahey? 

Mr. Leahey. About three-fourths of the land has been selected. 

Mr. Bailey. I would like to suggest to the committee that the 
matter of putting people on the roUig and taking them oflF of the rolls 
would not oe the best method. It seems to me that Congress should 
approve a method by which a judicial inquiry could be made; that is, 
a thorough official inquiry by judicial methods, and I trust the com- 
mittee vnU. consider that matter very carefully. If these people are 
put on now, there will be others who will want to go on. The Osages 
will come here and complain about it, stating that they have not been 
given an opportunity to be heard on the facte. The committee is now 
asked to go over the old records, where these things have been passed 
upon, and as far as I can learn there has been no judicial inquiry where 
the party could come in, as is done in the courts, with tne right to 
examine and cross-examine witnesses, meeting each other face to face, 
and thrashing out the matter as white people are accustomed to do. 
I submit that that is one objection, and I understand that is the one 
thing before the committee this morning. Confining mvself to these 
37, I ask the committee on behalf of those 37 — I jom the other gen- 
tlemen in that — to at least postpone that until we can devise some 
safe, reasonable, and fair plan by which the whole question of the rolls 
can be finally and forever settled. 

I am not prepared at this moment to say more upon the subject, 
having been called up here hurriedly from other matters and without 
a chance to refer to my papers or memoranda. 

The Chairman. The mam question before the committee is as to 
these 37 people, and speaking solely for myself, I think the only way 
to adjust the matter would be the way by which they could have been 
adjusted had not the law giving these people the right to appear 
in court been practically repealed, and I would like to take the 
sense of counsel on both sides — of course this is tentative — and 
have it appear in the record as to which course would be preferable 
in case it was decided to send this to the court, to send it to the 
Court of Claims or to the circuit court. 

Mr. Kappler. We prefer the Court of Claims, if any such action 
is taken. 

Mr. Leahey. We would prefer the proper circuit court of Okla- 
homa, and I think the tribe would prefer that court. I think the 
Indian agent would prefer, if he expressed an opinion, to have it 
tried in tne circuit court of the United States. 

Mr. Bailey. May I suggest to the committee that we let that mat- 
ter rest a day or two untu we hear from the council. Let the council 
say what would be well. 

Mr. Kappler. We have been in communication with the council 
and know just how they feel about it. 

Mr. Bailey. About that particular qiiestion? 

Mr. Kappler. They will take our ad dee about it. 
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Mr. Bailey. Then ± will not interfere with you, if you take that 
position. If you are specially employed I will not undert-ake to inter- 
fere in that regard. 

Mr. Merillat. We would like to say that we are the authorized 
representatives of the Osage council under the terms of a regularlj 
approved contract. The Osage council denies that Mr. Bailey is 
their attorney and authorized to speak for them. I personally do 
not know about that matter, and have never seen the contract. I 
understood from some of them that three or four, and perhaps 
other members, had signed some paper, but never the council. The 
council has spoken upon this question 

The Chairman. This will result in my having to make the same 
criticism that was made to the counsel on the other side yesterday. 
Your suggestion will probably call for a reply from Mr. Bailey. What 
I want to ascertain is your views as to which court it would be best to 
go in case the committee decides to send it to a court. 

Mr. MerA^lat. Mr. Chairman, I would not have made the remarks 
I did but for the fact that Mr. Bailey has made certain remarks that 
did not voice the views of the Osage council, as conveyed to us by 
resolution with respect to their wishes as to an investigation gener- 
ally. That was the only reason why I did it. If it had not been for 
the statement at the close of his remarks, I should have said nothing. 

The Osages, as far as they have spoken to us, would prefer the 
Court of Claims verv much to the circuit court, but before we close 
we would Uke to make a statement or two with reference to what Mr. 
Hemphill said, simply by way of correction, as we deem it, of the 
record, and in order that the record may be complete — especially, for 
example, answering your auestion as to whether or not those pereons 
who are applicants had or nad not as a matter of fact been bom while 
their fathers or parents were in affiUation with the tribe. The record 
is that John Thomas Hunt, one of the applicants, and the father of the 
other Hunts, was bom in Missouri in about 1856, and that after his 
mother's death he hved with his half sister, Mary Clem, and after- 
wards went to hve in Arkansas, where he married Laura Webb in 
1888, who bore him the children named. Those children, the record 
shows, were not bom while the father was affiUated with the Osages, 
and were not bom on the Osage Reservation. The finding of the 
Department is that the present applicant seems to be disinclined or 
unable to prove his alleged Osage descent, and recommended on that, 
among other grounds, that the appHcation be denied, following up 
Judge Vandevanter's decision in the Banies case that if the father 
at the time was not affihated, but had renounced his citizenship and 
become a citizen of the United States, then the children would have 
no rights. 

Now, that is the fact with reference to the Hunts; it is the fact 
with reference to the Strattons, the McCrarys, the Lovelands, and 
others, that those children were all born of parents who at the time 
of the birth of those children were incorporated into the American 
body poUtic, and there is a denial of Osage citizenship. The agent 
and the members of the council inform me that not one, with the 
possible exception of Jane Appleby, not one of these persons claim- 
ing rights ever in person appeared before the council or the Indian 
agent and set forth their birth or made any application whatsoever, 
but remained away personally. The Osage constitution was recog- 
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nized by Congress in the act of 1887, and in the Osage allotment act 
of June 28, 1906. That constitution required affiliation. 

Furthermore, with respect to the rolls, the act of Congress of June 
28, 1906, providing for the final settlement of the Osage affairs and 
these enrollments, specifically directed that weight and respect should 
be given to those rolls as made up and in existence as the acts of the 
Osage council. Thw at the very beginning said, ^Hhat the roll of 
the Osage tribe of Indians as shown by the records of the United 
States at the Osage Agency as it existed January 1, 1906, together 
with children born between January 1 and July 1, 1907, is hereby 
declared to be the roll of said tribe and to constitute the legal 
membership thereof." 

Therefore, under the very act of Congress — ^which act of Congress 
was simply in similitude to that of the Five Civilized Tribes — ^it was 
directed that the rolls, as made up, at a time when there was no 
controversy, and the matter was not of such pecuniary interest, 
should be treated with due weight and due respect, and that is sim- 
ply what has been done by the Secretary of the Interior and the other 
officers when they came to consider the matter of enrollment of any 
claimant. They would give weight and respect and authority to 
the rolls, but not conclusive weight and authority. 

The Chairman. Now, Mr. Kappler, you stated that you preferred 
the Court of Claims. Why would it be more convement? Would 
this rest more largely on documentary evidence than on oral evidence? 

Mr. Kappler. I think it would de{)end largely on documentary 
evidence. 

Mr. Merillat. Very largely. 

Mr. Kappler. Then, again, there would be certain influences down 
in that country that perhaps would be adverse to the Osages. Up 
here there could be no such influences. 

^ The Chairman. Well, the committee will hardly assume that the 
circuit court of the United States could be influenced. 

Mr. Kappler. I mean with respect to getting witnesses. 

The Chairman. It is a fact, however, that it would be largely docu- 
mentary evidence. 

Mr. Kappler. Yes, sir. 

Mr. Hemphill. There would be a number of witnesses to be 
examined. 

Mr. Leahey. It would be both documentary and witnesses too. 
If it was tried here it would have to be done on depositions, which 
is not at all as satisfactory as taking a witness into the court room 
and placing him before the judge. 

Mr. Merillat. The United States judge would require, as is done 
in chancery cases, that the deposition be taken down and submitted 
to him in writing. The United States judge would not have these 
people before him personally, but would conduct it as an equity pro- 
ceeaing is conducted. 

The Chairman. I am inclined to think that that would probably be 
the case. Gentlemen, the committee will consider the matter. 

Mr. Bailey. Mr. Chairman, will the committee hear a word or two 
from me ? 

The Chairman. No; not as to a matter of controversy. 
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Mr. Bailey. I am not going to say anything by way of controversy. 
I want the Osages to be represented here in these matters that they 
have referred to me. As this is to be a permanent record and as Mr. 
Merillat has spoken upon the subject, I merely wish to say for the 
information or the committee that on the 10th of March last the dele- 
gation sent here from the Osage Nation, consisting of the principal 
chief and assistant and another, executed a contract which was 
acknowledged before Judge Barnard of the supreme court of the Dis- 
trict of Columbia. That is my authority, and I wish the committee to 
imderstand that I have that to support my claim to represent the 
Osages here. I am not here to inteirere in any way with what anyone 
else IS doing for the Osages. I thought I was giving assistance rather 
than challenging controversy. 

The Chairman. Unless there are some other statements the hearing 
will be closed. 

Mr. Hemphill. We have nothing further to suggest, Mr. Chairman, 
and are much obliged to you for jout courtesy. 

Dr. H. M. Hamblin. Mr. Chairman, I desire, with the permission 
of the committee, to offer some exhibits to be printed in the record. 

The Chairman. They will be received. 

Doctor Hamblin. I will first offer for insertion in the record a copy 
of my letter, dated May 6, 1908, to the chairman of this committee, 
which briefly outUnes Exhibits A, B, and C. 

The letter and exhibits referred to are as follows: 

Washington, D. C, May 6, 1908. 
Chairman Senate Committee op Indian Affairs, 

Washington, D. C. 

Sir: I desire to submit to your committee certain exhibits touching upon the proof 
of the Osage blood of Nora and Angeline James, Floyd, Thelma, and Grace Thompson, 
Blon and Justin Pappan, Maudie and Panzy Fronkier, together with the four unal- 
lotted children of Mrs. Isabella Auld, all of whom are of Osage blood, though bom in 
the Kansas tribe of the Osage Nation. These children above named trace their Osaee 
blood directly from Pawhuska (White Hair), the great Osage chief, through his grand- 
children, the Gonville sisters, who were married to the Pappans and Fronkier, and 
their half brother, Joseph James, jr. 

The exhibits are as follows: 

Exhibit A, such part of a letter, dated St. Louis, December 7, 1816, as relates to the 
Kansas band of the Osage Nation, and signed by the United States commissioners, 
William Clark, Ninian Edwards, and Aug. Chouteau, together with a letter transmit- 
ting the full letter from the Indian Office on May 4, 1908. 

Exhibit B, consisting of the act of March 3, 1871, allowing Osage half-breeds to 

Surchase 160 acres of land in the Osage diminished reserve in Kansas, with Certificate 
fo. 4, issued to Frank James, an Osage half-breed, on September 16, 1871, with a 
copy of a deed, made by Frank James and his wife, on September 30, 1872, to Joel 
C. Dougherty, of Kansas, and the letter transmitting the deed for approval to the 
Commissioner of Indian Affairs, of date January 8, 1873. 

Exhibit C, which consists of a letter from the Commissioner of Indian Affairs, dated 
May 4, 1908, inclosinga copy of the letter of transmittal from Maj. Rett Miller, Osage 
Inaian agent, to Dr. H. M. Hamblin, of Newkirk, Okla., of a list of the descendants 
of Pawhuska, the Osage chief, who at this time are enrolled as Osages. The letter 
and copy sent by Miller to Hamblin will explain themselves. 

It is proper to state that this list of the descendants of Pawhuska, who were found 

to be upon the Osage roll, on December 24, 1907, were the direct descendants of 

Pawhuska, through his grandchildren, the Gonville sisters and their half brotheiB, 

Joseph James, jr., and Frank James. 

We would respectfully ask that these be printed as a part of our hearing in the case. 

Very respectfully, 

Db. H. M. Hamblin. , 



ENBOLLMENT OF CEKTAIN MEMBERS OF OSAGE INDIANS. 127 

Exhibit A. 

Department of the Interior, 

Office of Indian Affairs, 

Waakington, May 4, 1908, 
Dr. H. M. Hamblin, 

TJie Vendojne, Washington, D. C, 

Sir: In compliance with your request of the 1st instant, there is inclosed a copy 
of a letter dated December 7, 1816, written by Gen. William Clark, Superintendent 
of Indian Affairs, to the Commissioner of Indian Affairs. 

Very respectfully, C. F. Larrabee, 

Acting Commissioner, 



St. Louis, Mo. Tbr., December 7, i8i6. 

Sir: In our last letter we had the honor to inform you that Messrs. Brown & Gamble, 
the gentlemen who were employed to run the line of the Osage cession, from the 
Missouri to the Arkansas rivers, had safely arrived at this place; and that their deten- 
tion so much beyond the period we had anticipated, proceeded from the loss of a 
number of their pack horses, and the necessity of returning by a circuitous route of 
about 600 miles for the purpose of obtaining subsistence. In addition to which it 
appears, that the Osage cession is very considerably lai^r than was supposed either 
by ourselves or by the Indians; which with a variety of occurrences of minor impor- 
tance, necessarily required a longer time for the performance of the duties assigned 
those gentlemen, than we had imagined to be necessary. We have, however, the 
pleasure of stating that the business has been completed to our entire satisfaction, 
and that every part of the conduct of those gentlemen in relation thereto, has received 
our decided approbation. 

The Kansas, however, who are in part a tribe of Osages, but who neither were 
parties of the treaty of cession, nor have ever received any part of the annuities which 
were stipulated as the consideration thereof, pretended to set up, and asserted with 
a good deal of zeal, an original right in common with the rest of the nation to a part 
of the ceded land. But the difficulty with them, which at first threatened to be 
serious, has been so far happily adjusted, by encouraging them to hope that a reason- 
able amount of presents will oe annually distributed among them for some years to 
come. For which your letter of the 7th of May last, is presumed to furnish sufficient 
authority; and in pursuance of which we have now the honor of recommending an 
annuity of $500 for fifteen years to be allowed them. 

We have the honor to transmit herewith a map exhibiting the whole extent of the 
Osi^ cession, and the lines thereof, that have been recently run and marked; together 
with an account of expenses incurred in establishing the same. 

We have the honor to be, very respectfully, sir, 

Your obedient humble servants, Wm. Clark, 

NiNiAN Edwards, 
Aug. Chouteau, 

Commissioners, 

Hon. William H. Crawford, 

Secretary of War, 



Exhibit B. 

OSAGE half-breeds. 

[U. S. stats, at Large, vol. 16, p. 667, March 3, 1871.] 

To. 2043. AN ACT Making appropriations for the current and contingent expenses of the Indian Depart- 
ment, and for fulfilling treaty stipulations with various Indian tribes, for the year ending June 
thirtieth, eighteen hundred and seventy-two. and for other purposes. 

* * * Mr * « 

Provided^ That each half-breed or mixed-blood of the Osages, being twenty-one years 
of age or the head of a family, shall, under such rules and regulations and on such proofs 
as shall be prescribed by the Secretary of the Interior, be entitled to enter, without cost, 
within the diminished reservation of the Osage Indians in Kansas, a tract of land, in 
compact form and by legal subdivision, not exceeding one hundred and sixty acres, 
upon which such half-breed or mixed-blood have heretofore actually settled and made 

S. Doc. 744, 00-2 9 
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improvements: Provided, however. That such halt K;recd or mixed-blood so entering 
such and shall thereby forfeit all claim to lands within the Indian Territory which have 
been or shall be purchased out of the proceeds of the sale of the land of the Osages, in 
the State of Kansas: Provided further , That Uie land so entered shall not be alienable 
by such half-breed or mixed-blood without the consent of the Secretary of the Interior, 
approved by the President, (a) 



Certificate No. 4- — United States to Frank James. 

Department of the Interior, General Land Office. 

September 16, 1871. 

Whereas by the act of Congress entitled "An act making appropriations for the cur- 
rent and contingent expenses of the Indian Department, and for nilfilling treaty stipu- 
lations with various Indian tribes, for the year ending June thirtieth, eighteen hun- 
dred and seventy-two, and for other purposes," approved March 3, 1871, it is provided 
"That each half-breed or mixed-blood of the Osages, being twenty-one years of age or 
the head of a &UDuly, shall, imder such rules and regulations, and on such proof as shall 
be prescribed by the Secretary of the Interior be entitled to enter without cost, within 
the diminished reservation of the Osage Indians in Kansas, a tract of land in compact 
form, and by l^al subdivisions, not exceeding one hundred and sixty acres, upon 
which such hali-breed or mixed-blood have heretofore actually settled and made 
improvements;" and 

Whereas Frank James, claiming the right to enter land under the above provisionB 
of law, filed with the register of the United States land office for the district of lands 
subject to sale at Humboldt, Kansas, proof in support of his rights to enter the east half 
of the southwest quarter and the west half of the southeast quarter of section nine in 
township thirty-one south, of range sixteen east, containing one hundred and sixty 
acres, according to the official plat of survey of said township on file in the Greneral 
Land Office: and 

Whereas the said proof is found to be in accordance with the rules and r^ulations 
prescribed by the Secretary of the Interior, and with the provisions of said act, and hag 
been approved by the said Secretary; now, therefore. 

This is to certify that the said Frank James, in consideration of the premises, is 
entitled to have and to hold the said tract of land with the appurtenances tnereof , sub- 
ject to the proviso as set forth in the above act, and which is as follows: " And provided 
further y That the land so entered shall not be alienable by such half-breed or mixed- 
blood, without the consent of the Secretary of the Interior, approved by the President." 

In testimony whereof, I, W. W. Curtis, Acting Commissioner of the General Land 
Office, have hereimto set my hand, and caused the seal of said Office to be attached 
this sixteenth day of September, in the year of our Lord one thousand eight 
himdred and seventy-one. 

[l. 8.] W. W. Curtis, Acting Commissioner. 

Approved. 

C. Delano, Secretary of the Interior. 

Recorded volume 13, pages 352, 353, and 354. Recorded January 19, 1872, at 3 
p. m. Attest: Norman H. Ives, register of deeds. Patent Book A, page 91. 

State of Kansas, Montgomery County , ss: 

We hereby certify that the above and foregoing is a true, correct, and complete 
verbatim copy of a patent certificate from United States to Frank James, as recorded 
in Book A, page 91, in the records of Montgomery County, Kans. 

The Parish Abstract and Realty Company, 
D WIGHT A. Parish, Secretary. 



Warranty «?<;«?. —Frank James and wife to Joel 0. Dougherty. 

This indenture, made this thirtieth day of September, in the year of our Lord one 
thousand eight hundred and seventy-two, between Frank James and Ellen James, 
his wife, of Cherry Township, in the county of Montgomery and State of Kansas, of 
the first part, and Joel C. Dougherty of same township, county of Montgomery, in the 
State of Kansas, second part. 

Witnesseth: That the said party of the first part in consid of the sum of 

twelve hundred dollars, to them duly paid, has sold and by these presents do grant 
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"j^iioryj; and convey to the said party of the second part, his heirs and assigns, all that tract 
[^o^itf and parcel of land situated in the County of Montgomery and State of Kansas and 
'^Dott. described as follows, to wit: **East half of the southwest quarter and the west half of 
^'oftij the southeast quarter of section nine (9), in township thirty-one (31) south of range 
sixteen (16) east, containing one hundred and sixty acres, more or less, with the appur- 
tenances and all the estate, title, and interest of the said parties of the first part therein. 
And the said parties, Frank James and Ellen, his wife, do hereby covenant and 
agree that at the delivery hereof they were the lawful owners of the premises above 
granted and seized of a. good and indefeasible estate of inheritance therein, free and 
clear of all incumbrances, and that they will warrant and defend the same in the 
quiet and peaceable possession of the said party of the second part, his heirs and 
assigns forever against all persons lawfully claiming the same. 
tioc?;. In witness whereof, the said party of the first part have hereunto set their hand and 
'H»t?5 seal the day and year above written. 

^ e;?-v Ellen (her x mark) James. 

n,ir,. Frank (his x mark) James, [seal.] 

icHpr); Signed, sealed, and delivered in presence of — 

loute/ Geo. S. Beard, 

landii J. D. Emerson. 

^tTiC Witness to Frank James's signature — 

liedt ^^^- ^' Leonard. 

State op Kansas, Montgomery County, m; 

On this 24th day of October, A. D. 1872, before me, a notary public in and for said 
county, came Frank James, to me personally known to be the same person who exe- 
cuted the foregoing instrument, and duly acknowledged the execution of the same, 
and that I made known to him the contents of the deed and explained to him its pur- 
port and meaning, and that he fully acknowledged the signing, sealing, and execution 
thereof, and was satisfied and content with the consideration paid and secured to be 
paid therefor, and tJiat he executed the said deed and made tne acknowledgment of 

the 8 without any circumvention or under persuasion of the grantee or any 

or persons whomsoever. 

In witness whereof I have hereunto set name and affixed my official seal the 

day and year last ab— — . 

[L. 8.] Jas. C. Leonard, Notary PuhUc, 

•e^y^ State op Kansas, Montgomery County , ss: 

^^h.. On this 30th day of September, A. D. 1872, before me, a register of deeds in and for 
GengL. said county, came Ellen James, to me personally known to be the same person who 
to ber, executed the foregoing instrument, and duly acknowledged the execution of the same, 
louaa . and that I made known to the grantor the contents of the deed and explained to her 

its purport and meaning, and that she freely acknowledged the signing, sealing, and 
m wv execution thereof, and was satisfied and content with the consideration paid and secured 

to be paid therefor, and that she executed the said deed and made the acknowledg- 

Ikh-^ ment of the same thout any circumvention or under persuasion of the grantor 

[g y or any ot on or persons whomsoever. 

gQj ' In witness whereof I have here — '■ — scribed my name and affixed my official seal 

the day and ye—— above written. 
[l. b.] N. H. Ives, Register of Deeds. 

^^''" Depar^tment op the Interior, 

>'^^-^ Office op Indian Affairs, 

February 11 y 187S. 

The within deed to Joel 0. Dougherty from Frank James (and wife), a half-breed 
Osage Indian and beneficiary under the act of Congress approved March 3, 1871. is 
respectfully submitted to the Secretary of the Interior with the recommendation that 
the same be laid before the President for his approval. 

H. R. Clum, Acting Commissioner, 

Department op the Interior, 

February 17, 1873. 

The within deed is respectfully submitted to the President for his approval. 
fe [l. s.] C. Delano, Secretary. 

Executive Mansion, 
jjj^^ February 17, 1873. 
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The within deed is hereby approved. 

U. S. Grant. 



130 ENROLLMENT OF CEBTAIN MEMBERS OF OSAGE INDIANS. 

Volume 6, pages 118-119-120. Recorded July 27, 1874, at 2 p. m. Attest: Geoige 
S. Beard, register of deeds. Deed book G, page 288, in Records of Montgomery 
County, Kans. 

State of Kansas, Montgomery County , ss: 

We hereby certify that the above and foregoing is a true, correct, and complete ver- 
batim copy of the deed from Frank James and wife to Joel C. Daugherty, as recorded 
in Book G, page 288, in the records of Montgomery County, Kans. 

The Parish Abstract and Realty Cohfant, 
DwiQHT A. Parish, Secretary, 



Office of Indian Affairs, Central Superintendent, 

Lawrence, Kans,, Jamiary 8, 1873. 
Hon. F. A. Walker, 

Commissioner: 

Inclosed I transmit for approval and return a deed duly executed by Frank James 
and wife (half-breed Osages) to Joel C. Daugherty in Montgomery Coimty, Kans., 
for 160 acres of land under provision of act of Congress approved March 3, 1871. By 
the accompanving letter of the agent it appears from the incompetence of the grantor 
it is requestea the remaining proceeds of sale be retained in trust by this omce for 
his benefit. With such approval by Department it would be so retained and paid 
from time to time under the advisement of their agent as the necessities of his family 
required. 

Respectfully, Enoch Hoao, Superintendent. 

(Indorsed:) January 8, 1873. Enoch Hoag, Lawrence, Kans. Inclosed for approval 
deed from Frank James and wife, half-breed Osages, to I. C. Daugherty. (Land 
files Neosha, 1871-1874.) 

(Indorsed on back:) Certified copy of deed. Book G, page 288. Furnished by the 
Parish Abstract and Realty Company, bonded title abstracters, conveyancers, and 
notary public, 211 East Main street, Independence, Kans., for Dr. H. M. Hamblin. 
Charges paid. 

Exhibit C. 

Department op the Interior, 

Opfice of Indian Affairs, 

Washinfftony May 4, 1908. 
Dr. H. M. Hamblin, 

The Vendomej Washinfjtony D. C. 

Sir: As per your request of the 2d instant, there is inclosed a copy of a letter ad- 
dressed to you by the United States Indian agent of Osage Agency on December 24, 
1907, relating to the descendants of Fawhuska, who was a chief of the Osage tribe. 
Very respectfully, 

C. F. Larrabee, 

Acting Commissioner. 



Department of the Interior, United States Indian Service, 

Osaoe Indian Agency, 
PawhushQf Oklahoma, December 24, 1907. 
Dr. H. M. Hamblin, 

NewUrk, Okla. 

Sir: The list of Osage families inclosed with your letter of the 21st instant has been 
checked up with the records of this Office, and as corrected is, I believe, a complete, 
correct list containing all of the members of the families indicated. 
Very respectfully, 

(Signed) Ret Millard, 

United States Indian Agent. 

List of descendants of Pah Hu Scah on Osage roll. 

Frank Lessert and Susan Papi)an (heads of family): Charles Lessert, Joe Lessert, 
Walter Lessert, Ben Lessert, David Lessert, Frank Lessert, jr. 
Children of Ben Lessert: William K., Wade, Susie, Benjamin L., Fay, Fanny. 
Children of Frank Lessert, jr.: Mary J., Robert A., Grace J., Ray L., Cora L. 
Children of David Lessert: Guy Lessert, Millie M., Charles A., Hattie. 
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THB FRONKIEB FAMILT. 

Descendants of Ben Fronhier. — ^Augustus Fronkier, Philip Fronkier, Josephine Soldani 
(with six children as follows): Myrtle, Emmert A., Louis E., Kate P., Ida M., Agnes. 
Amelia K. Soldani (with seven children as follows): Frank E., Charles L., Clarence, 
Grace M., Rose M., George H., Mary L. Simon Fronkier (with four children as fol- 
lows): Florence, Blanche L., Benjamin, Philip. Laura Souligny (with one child as 
follows): Mildred V. 

Descendants of David Fronkier. — Rosa Rogers (with four children as follows) : Emmett, 
Cecelia, Maude, Flora. William Fronkier, Arthur Fronkier. 

LA SARGE FAMILY. 

Descendants of Mary Josephine Davis. — Charles La Sarge (dead), Fanny La Sarge, 
Joseph La Sarge, Minnie La Sarge, Ellen La Sarge. 

Children of Charles La Sarge: Marie La Sarge, Louis La Sarge, Arthur La Sarge, 
Charles Y. La Sarge. 

Children of Fannie La Sarge: Henry Krebs, Bessie Edminston. 

Children of Joseph La Sarge: Ellen La Sarge, Harold L. La Sarge. 

Qiildren of Ellen La Sarge Cross: Lou M. Cross, Charles L. Cross, Martha C. Gross 
(dead), Candis J. Cross. 

Martha Alexander (with four children as follows): Levi, Margaret, Mary, Ida. 

Children of Levi Alexander: Martha I., David C. 

Mary Tnimbl^r (with one child as follows): Oscar Trumbly. 

Children of Wilnam Pappan: Samuel T. Pappan, Lee A. Oakley, Lester. 

Monette Pappan Baker (with five children as follows): Myrtle C., Morris A., Frank 
T., Martha B., John Thomas, jr. 

Descendants of Frank James. — ^Mary J. Brown (with two children as follows): Edith, 
Louis M. 

Doctor Hamblin. I also desire to have placed in the record the 
following extracts from the letter of the Acting Commissioner of 
Indian Affairs, dated April 12, 1907, to the Secretary of the Interior, 
relative to the application of 89 persons for enrollment with the Osage 
tribe of Indians. 

The extracts referred to are as follows: 

Department of the Interior, 

Office of Indian Affairs, 

Washington, April IB, 1907. 
The honorahle Secretary of the Interior. 

Sir: I have the honor to submit herewith for your consideration letters dated Janu- 
ary 31, February 9 and 18, and March 8, 1907, respectively, from the United States 
Indian agent of the Osage Agency, reporting on the applications of 89 persons for en- 
rollment as members of the Osage tribe of Indians. Their cases are discussed as 
follows: 

"Mrs. Pearl Armstrong (nee Garrett) for the enrollment of her minor child, Ola 
Martin. 

"The applicant alleges that she was married on June 30, 1900, to a full-blood 
Oeage named James Martin, who was the father of her child, Ola, bom November 3, 
1900, at the house of Alexander Pappin, an Osage Indian, and that her parents were 
present at the time of her marriage. Her statements are corroborated by the affidavits 
of her parents. 

"From the agent's report, it appears that Pearl Garrett was a girl of loose character, 
aA«^ociating alike with Indian and with white men; that he can find no record of the 
alleged marriage; that his predecessor in office refused to consider her application 
for tne enrollment of her child for the reason that the alleged father could not furnish 
proof of his divorce from his former wife, Anna Mizer; and that the child has been given 
to its grandparents. 

"The tribal council rejected the application for the reasons that sufficient evidence 
was not furnished to prove that there was a legal marriage, and tfast no evidence oi a 
divorce from his former wife was furnished by Martin. 

' ' The evidence shows that the mother was a woman of easy virtue and was not living 
with Msuljin at the time of tiie birth of the child. Although the act of Congress 
approved June 28, 1906 (34 Stat. L., 539), authorizing the enrollment of children bom 
to members of the Oflage tribe does not require that the children shall be legitimate in 
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order to be enrolled, yet as the applicant has failed to prove that her child is of Osage 
blood, or that the father was a member of the tribe, it is recommended that her appli- 
cation be rejected." 

"Otwin (Anthony) James, 49 years of age, fcr his minor children — ^Nora, Angeline, 
and Joseph Vivian James; Mrs. Josephine Thompson (a sister of Otwin James) for her 
son, Floyd Thompson, and Charles Thompson, son of Mrs. Josephine Thompson, for 
his minor children, Grace and Thelma Thompson. 

" The applicants allege that they are of Osage blood from Joseph James, jr. (father 
of Otwin James), who was a mixed Osage and Kaw Indian. The evidence clearly 
establishes their claim of Osage blood. It also shows that Joseph James, jr., married 
Margaret Cnrley, a Pottawatomie Indian, but continued to reside among and afi&liate 
with the Kaws, with whom he was enrolled, and that his children, including Otwin 
or Anthony, were enrolled with their moUier as members of the Pottawatomie tribe 
and were also carried on the Kaw rolls. 

" By a provision in the treaty of November 16, 1861, with the Pottawatomies (12 
Stat. L., 1192), as modified by the treaty of March 29, 1866 (14 Stat. L., 763), and Feb- 
ruary 23, 1867 (15 Stat. L., 533), certain members of the tribe became citizens of the 
United States and received proportionate shares of the tribal estates, both lands and 
moneys. Mrs. Margaret Curley and her children, including Anthony, received, some 
time prior to 1876, allotments of land and proportionate shares of the annuities as 
Pottawatomies and thereby became citizens of the United States. Her children 
thereupon were dropped from the Kaw tribal rolls. In 1899 Anthony or Otwin and 
his brother applied for reinstatement with the Kaws; and the Secretary of the Interior, 
in a decision aated December 15, 1899, held that they were not entitled thereto, and 
by receiving their distributive shares of the tribal property had become citizens of 
the United States." 

******* 

"Weso Pappan for his minor children, Blon and Justin, and Mitchell Fronkier for 
his minor chuaren. Pansy and Maud Fronkier: 

"The applicants contend that they are of Osage blood, and the evidence shows 
that they are of not to exceed one-eighth Osage blood — ^their children being one- 
sixteenth. The evidence shows also that they and their parents have always aflfliated 
with and resided among the Kaws, and that they have not been considered as mem- 
bers of the Osage tribe. From the records of the oflBlce it appears that Weso Pappan, 
his wife, and one child were alloted lands with the Kaws, as were Mitchell Fronkier 
and family — ^including his children who were living at the time the allotments were 
made.'- 

******* 

"Although possessing a small degree of Osage Indian blood, these minor children 
are citizens of the United States, having been bom to citizen parents, and are clearly 
not entitled to enrollment with the Osage tribe. It is therefore recommended that 
the applications of Weso Pappan and Mitchell Fronkier be denied.** 

« * * # « « * 

April 15, 1907. 

The recommendations contained herein are hereby approved. 

(Signed) James Rudolph Garfield, 

Secretary. 

Doctor Hamblin. Mr. Chairman, I also desire to have put in the 
record a copy of my letter to yourself, dated May 7, 1908, which 
briefly outlines Exhibit D, which follows. 

(The letter and exhibit referred to are as follows:) 

Washington, D. C, May 7, 1908. 
Hon. Moses Clapp, 

CJiairman Senate Committee on Indian Affairs, 

Washington, D. C. 

Sib: I desire to submit to your committee Exhibit D, which is a family chart or 
tree of the unallotted descendants of Pawhuska, the great Osage chief. 

These descendants are Nora and Angeline James, Fwyd, Thelma, and Grace Thomp- 
son, Blon and Justin Pappan, Maudie and Panzy Fronkier, together with the four 
unallotted children of Mrs. Isabella Auld, all of whom are of Osage blood, though 
bom in the Kansas tribe of the Osage Nation. These children above named trace t^eir 
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Osage blood, either upon their fathers* or mothers* side, directly from Pawhuska 
(Wmte Hair), the great Osage chief, throug;h his grandchildren, the Gonville Sisters, 
who were married to the Pappans and Fronfier and their half brother, Joseph James, jr. 

Upon page 8 of the hearing held on April 29, 1908, on joint resolution 70 appears 
the following: 

**With letters of January 15, 16, 20^ and 30, 1908, H. M. Hamblin filed, as attorney 
in fact, certain additional affidavits iif the above cases, and was advised in response 
that as the applications had been finally passed on by the Secretary of the Interior, 
in accordance with the provision of the act of June 28, 1906 (34 Stat. L., 539), which 
act also provided that such determination 'shall be final,' the cases could not oe given 
further consideration. 

"The additional evidence has been examined and is found to be merely cumula- 
tive of the applicants having Osage and Kaw blood. It in no way affects the status 
of the matter." 

It is proper to state that when this evidence was sought through a special messenger 
sent to Osage Mission, Kansas, he was informed that the records kei)t by the Jesuit 
fathers of the Catholic Church at that place had been burned, so we failed to file them 
prior to the decision of the Secretary of the Interior on April 15, 1907. These records 
are cumulative in that they increased the Osage blood of the Fronkier and Pappan 
children from one-sixteenth to one-eighth — in fact, they doubled the amount of their 
Osage blood. They increased the blood of the James children from three-sixteenths 
to one-fourth. 

This explanation is necessary, as this family tree shows the blood of a child afl 
given by the Secretary of the Interior on AprQ 15, 1907. 

Each child named in joint resolution 70 has its name underscored by two red lines. 
Each one of the other unallotted children, descendants of Pawhuska not named on 
resolution 70, has its name underscored by one red line. The tree otherwise will 
explain itself. 

Very respectfully, Dr. H. M. Hamblin. 

(The committee thereupon adjourDed.) 
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Achan Pappan, jr.— ^ 

^^7*!? f ?PP*"ii r. u .uuJMorris Pappan—^ 
Married MarcellaCnher— white I ^'^ 

Charles Pappan 
Enrolled with Kaws 

Mode Pappan 
ailed 



Enrolled with Kaws 

Eidie Pappan 
Enrolled with Kaws 
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Another daughter 
Name unknown 
Married Louis Gonville 

His second wife 
See Exhibit D— 1. 



de 

r's side 



{Lillie J. Spui^geon — ^ 
Alice R. Spurgeon— ^ 
Ellen Spurgeon— x\r 

{William H. Peniston— ^ 
Charles Marcus Peniston (deceased) 
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Committee on Indian Affairs, 

United States Senate, 

January 21^ 1909. 

The committee met at 10.30 o'clock a. m. 

Present: Senators Clapp (chairman), Gamble, Sutherland, Curtis, 
Brown, Dixon, Davis, Bankhead, and Owen. 

There were also present Charles H. Merillat and Charles J. Kap- 
pler, representing the Osage Nation, and J. J. Hemphill, E. Scott, 
E. V. Belt, F. Crosswaith, Doctor Hamblin, and L. J. Miles, repre- 
senting the applicants. 

The committee having under consideration the joint resolution 
S. R. 70) for the enrollment of certain persons as members of the 

sage tribe of Indians, and for other purposes. 

]VIr. Merillat. Mr. Chairman, I do jaot know whether those in 
favor of this proposition desire to be heard first; if not, we are pre- 
pared to go on. 

The Chairman. You may proceed. 

Mr. Hemphill. Mr. Chairman, inasmuch as this subject was thor- 
oughly discussed once before, it may be that the committee would 
be inclined to limit the time. If so, it may be well to do so now. 

The Chairman. I do not think we will do that. The committee 
will exercise some control of the matter. We have a good deal to 
do, and if you gentlemen do not condense your arguments it may be 
that we will take the liberty of curtailing your time. 

STATEMENT OF CHABLES H. MERILLAT. 

Mr. Merillat. Mr. Chairman and gentlemen, we are here as attor- 
neys for the Osage Nation to oppose the passage of Senate resolution 
No. 70 on the ground that it would be a breach of the agreement 
between the United States and the Osages which provided for the 
settlement of their affairs. 

The Osages hold their land by a patent in fee; they bought their 
lands for money paid, paying 70 cents an acre to the Cherokees, and 
obtained a patent in fee to those lands. The United States recognized 
the fact that in its relation to the Osages, just as in its relation to the 
Five Civilized Tribes, owing to the fact the Osages had a title by 
patent in fee, it was necessary to obtain their assent in order that 
there might be a division in severalty of the lands among the Indians, 
and as a part of that agreement provided a mode of determination as 
to who were members of the Osage tribe. That agreement was pre- 
pared by the Osages at the instance and request of the Government 
of the United States, and sent up here. The Osages were reluctant 
to make any agreement, for they preferred to remain as they were, 
but they yielded to the pressure of the United States and forwarded 
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an agreement here, and that agreement was put into legislative fonn 
with the sanction of both parties to it, and thereby the Osages pro- 
vided for a division of their lands and funds and a final determina- 
tion of who were Osage tribal members. We hold that that agree- 
ment ought to be lived up to and ought to be binding, and ought not 
at this date, to be repudiated, so far as concerns those cases which the 
Osages won before the adjudicating tribunal determined upon as 
the proper tribunal to say who were Osages, namely, the allotting 
commission and the Secretary of the Interior. 

We further say that, as a matter of fact, that agreement (although 
the Osages say as it is a completed thing it should be lived up to) 
was altered in a material respect after it came here, and without the 
knowledge or assent of the Osages. The agreement of June 28, 1906, 
after it was agreed to by the Osages and left their hands, was altered 
by the inclusion of the words upon " newly discovered evidence," 
whereby the Osages were prevented from knocking persons off their 
rolls who were on there through fraud, because after the agreement 
was sent up here, and after it was introduced in the House, the words 
upon " newly discovered evidence " were inserted after the provision 
permitting the purging of the Osage rolls of fraudulent cases, and 
thus there was unjustly restricted the right of the Osages to knock 
a person off for fraud. Now we come here to ask, if you adopt this 
resolution in any form and are going to repudiate in part the 
solemn, binding convention between the United States and the 
Osages, under which the Osages agreed to allot their lands in sev- 
eralty, that you provide that the Osages shall have the right to 
knock off their rolls any persons who are thereupon because of fraud 
and without lawful right to be upon such rolls. In other words, give 
them the right everyone has of alleging fraud and proving it, un- 
restrained by any special inhibition that it must be wholly upon 
" newly discovered evidence." 

Now, with resj)ect to the entire matter, we furthermore say that the 
action of the adjudicating tribunal fixed by Congress that those 37 
persons were not Osages was, as a matter of fact, in strict and absolute 
accordance with the law and with the decisions of the United States 
courts and with the decisions of the Interior Department from the 
year 1887 and in accordance with the acts of Congress. Such a good 
lawyer as Circuit Court Judge Van Deventer laid down the principle 
upon which this entire matter was. founded as early as 1887. There 
are 37 persons who are now applying to be enrolled. Of that 37, 27 
are " white " Indians, or have always belonged to other tribes — ^that is 
to say, alleged Indians — who at the time of the passage of the allot- 
ment act were not resident upon the Osage Reservation, but were liv- 
ing in the State of California or elsewhere. Their sole right to any 
claim in the share of allotment is that they claim that their grand- 
parents had some admixture of Osage blood. In other words, he was 
a quarter or an eighth, or something of that sort, and they say that 
as there is a measure of such blood in them, although they themselves 
were not upon the tribal rolls, never lived in tribal or other rela- 
tions with the Osages, and neither their children nor they themselves 
have lived upon the Osage Reservation or were ever anywhere near it 
until the time they came for the division of the lands and the funds, 
then the Osages are compelled to admit them to membership, not- 
withstanding that for forty or fifty years they or their parents had 
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lived away from the Osages and had never claimed any rights with 
the Osages, never affiliated with or resided among them, and, as a 
matter oi fact, had no rights whatsoever. We contend it is in strict 
accordance with the decisions of the courts and of the Osage constitu- 
tion and of the acts of Congress to hold that residence with or recog- 
nition by the tribe is necessary to Osage citizenship. 

The Osage constitution, adopted in the year 1881, contains a specific 
provision that any person leaving the Osage Nation and making his 
home elsewhere and apart from the Osages shall lose his right. It 
reads as follows: 

And that whenever any citizen shall remove with his effects cut of the limits 
of this nation and become a citizen of any other Government, all his rights 
and privileges as a citizen of this nation shall cease: Provided, nevertheless, 
That the national council shall have power to readmit by law to all the rights 
of citizenship any such persons who may at any time desire to return to the 
nation, en memorializing the national council for such admission. (Laws of 
the Osage, 1895, p. 51.) 

Now, these persons who are applicants here are even in a worse 
position, for- they never did live with the Osages, with one or two 
exceptions, and never at any time had any rights to lose or forfeit. 
They were born among the whites of white parents on one side and, 
as they claim, their other parent was an eighth or quarter blood, or 
something of that sort, Indian, upon the other part. As I have 
stated, not one of them was ever born in the Osage country ; not one 
of them was ever a member of the tribe, and in many cases they are 
even claiming for their grandchildren. And, what is more, as to 
these very persons, the fact that they ever had any Osage blood at 
all is in many cases disputed, and in some instances the Department 
of the Interior says the proof of any quantum of Osage blood is 
decidedly doubtful, and that they should not, iiT other words, be 
allowed to go back and claim through some person who they say 
lived in 1833, or about that time, and that person had some measure 
of Osage blood. A small number of these persons had blood of other 
Indian tribes. 

Senator Dixon. Are all those 27 people of that character? 

Mr. Merillat. All of the 27 out of the 37 belong in that category. 
I was going on to discuss the other 10. So far as I can see, the entire 
possible merits of any of these applicants are confined to four — two 
illegitimate and two of the Aulds who were born prior to the time 
of the Kaw allotment, and who are sought to be put upon the Osage 
rolls, although their parents were Kaws, living with the Kaws, and 
had no Osa^e rights whatever, because the department made an 
error in denying them Kaw rights. The other two Aulds, I believe, 
were bom after the date when it was decided that the rolls should 
close in their tribe, after which no person bom should be entitled to 
enrollment, just as no Osage child now born can be enrolled, the 
rolls having been closed over a year ago. 

In the case of Sloan v. The United States, in 118 Federal Eeporter, 
the precise question involved here came up under the act of 1882 to 
allot the land of the Omahas. There it had been provided that the 
lands should be allotted among the members of the Omaha tribe, and 
certain persons, when the time for the division of the lands had 
arrived, came forward and said, "We are Omahas; we have some 
Omaha blood; and we are entitled to allotment." That question, 
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among others, came up, and the United States courts held that they 
were not as a matter of fact entitled to allotment ; they said that it 
made no difference whether a person was a full blood or miied blood, 
provided he was living in tribal relations with the tribe ; that blood 
alone was not the chief thing; but the question was, "Are you in 
tribal relations and a member of this community among whom this 
communal estate is to be divided?" The court said: 

Such act (that of 1882) makes no distinction with respect to the right to an 
aUotment between Indians of full blood and those of mixed blood who were at 
the time living on the reservation in the tribal relation, but does not confer such 
right, as one which is legally enforcible, upon persons who were not so living in 
the tribal relation merely because they are of mixed blood. 

Mr. Hemphill. What case is that? 

Mr. Merillat. That is the case of Sloan v. The United States, 
reported in 118 Federal Reporter, pace 284. I was reading then 
from the syllabus. The court said in the body of its opinion : 

As was well said by Commissioner Price in a letter of instructions issued 
under date of October 5, 1883 : " It would be absurd to contend that the treaty 
of 1865, or the more recent act of Congress, under which the. allotments are 
being made, were intended as a general invitation to all persons everywhere 
who might be able to prove the existence of a drop or more of Indian blood 
in their veins to repair to the reservation and select an allotment. Mani- 
festly such was not the intention, nor will any such construction be admitted 
in making the allotments." 

The court said : 

It may be in some exceptional cases persons might be recognized to be mem- 
bers of the tribe, and as such to be entitled to allotment, although not upon 
the reservation when the act of 1882 took efifect ; but such recognition should be 
limited to those persons, if any, whom the tribe clearly deemed to be members. 

Thus, we say, i^ecognizing that the tribe has rights in this case, for, 
said the court : 

It must be kept In mind that In the adoption of the act of 1882 the Congress 
was not granting or donating the property of the United States, which would 
Justify the application of a strict rule of construction In favor of the United 
States. 

And we say, you are not here donating the property of the United 
States but or the Osages, for which they paid, and for which they 
have a patent in fee. 

Tlie court further said : 

Therefore it seems to me that the department would be justified in making 
allotments, not only to the actual resident members of the tribe, but to such 
others as the tribe, acting in open council, or the equivalent, should declare to 
be members of the tribe, and entitled to share in the allotment of the tribal 
land. Such allotments, however, would be matters of favor, depending upon the 
action of the tribe, and not upon the rights created by the act of 1882; and 
therefore claimants who can not bring themselves within the provisions of the 
act of 1882 by showing that when that act took effect they were residing on the 
reservation in the tribal relation, but who claim that, as a matter of fact, they 
were recognized by the tribe to be members thereof, can not rightfully expect 
that the courts will refuse to accept and follow the ruling of the department 
upon the question of such recognition. 

The court held it was no reason for their enrolhnent that they could 
show they had relatives who were on the Omaha roll. 

The court then went on and said that wherever a person was sim- 
ply endeavoring to repair to an Indian reservation on the ground 
that, he had some ancestor who had been an Indian, but who as a mat- 
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ter of fact had not lived in tribal relation, and was not there, that he 
had no rights, and to that principle of law I know of but one excep- 
tion, and that is in the cases of those parties wlio once were tribal 
members, members of a particular tribe, and were taken away by 
their parents during their minority, and the parents of course can not 
take away the right, provided of course the allotment is made while 
the minority still subsists. And in the present case none of these 
applicants, I believe, had parents who were ever on the Osage roll. 

That same principle which I have been speaking of is in effect con- 
tained in the Thirtieth Statutes at Large, page 90. Congress provided 
by the act of June 7, 1897, " that the children born of a marriage be- 
tween a white man and an Indian woman by blood and not by adop- 
tion, where said Indian woman is at this time, or was at the time of 
her death, recognized by the tribe, shall have the same rights and 
privileges to the property of the tribe to which the mother belongs, 
or belonged at the time of her death, by blood, as any other member 
of the tribe," Congress thus recognizing by statute that the party 
must live in tribal relations and sustain some tribal relation in order 
that he can have rights; but there is no statute and no law that I 
know of anywhere that gives tribal rights to a person because his 
grandfather happened to nave some Indian blood. 

The rule of law, as I understand it, always is that if a person is 
born outside of an Indian reservation of parents who have refused to 
affiliate and recognize the tribe, and have cast off their tribal rights, 
or one of them has become married to a white person, living as a 
citizen of the United States, and they both then live as citizens of the 
United States, that the children bom to those persons are as a matter 
of fact white persons and not entitled to any tribal rights, unless they 
go back to the tribe and are admitted to the tribe by act of the coun- 
cil, and thereby permitted to share in the tribal lands and funds. 
That is the established rule of construction. That rule was laid down 
hj Assistant Attorney-General Van DeVenter, now United States 
circuit judge, in the case of William Banks, a Sac and Fox Indian. 
(26 L. I)., 71.) Banks had parted from the tribe and had gone to 
live among the whites, and the opinion said that he would have for- 
feited all rights on his part by leaving his tribe but for the act of 
1887, which encouraged the Indians to go out and live among the 
whites and said the person leaving should not lose his tribal rights. 
The Osages are excepted from the provisions of that act, just as are 
the Five Civilized Tribes, as the act specifically said its provisions 
should not apply to the Osages, though the act would have, as a mat- 
ter of fact, no application to the situation of the cases before the com- 
mittee, for in taking up the cases of Banks's children, who are iden- 
tically in the situation of the 27 of these applicants, the opinion of 
Judge Van De venter was to the effect that the children of Banks, 
however, have no rights, because he had gone to live in the American 
community and had parted with his tribal status; and while the act 
of Congress protects him in that, if his children are born to him after 
he becomes associated with the American body politic they are not 
bom as tribal members and have no tribal relation or right (unless 
later adopted by the tribe), and that principle has been followed 
throughout in the administration of the affairs of the Five Civilized 
Tribes and obviously is necessary, for the line must be drawn some- 
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where as to who is an Indian and entitled to share in the tribal com- 
munal estate. 

Senator Dixon. What is an allotment among the Osage Indians 
worth ? 

Mr. Merillat. Twenty-five thousand dollars. 

Senator Dixon. How much land ? 

Mr. Merillat. Six hundred and fifty-seven acres, and a share in 
the tribal funds. 

Senator Dixon. What are the tribal funds, pro rata ? 

Mr. Merillat. It is estimated to be from $6,000 to $8,000. 

Senator Dixon. In cash ? 

Mr. Merillat. Cash; and the inducement, as you can see, as the 
Court of Claims said in* the Whitmore case, for a party, after these 
long years have flown, to come forward and claim that they have 
some Indian blood is certainly evident, and the longer the time and 
the more valuable the right the greater the invitation to perjury. As 
to most of these persons who are named in Senate resolution No. 70, 
there is a decided question as to Avhether they have Osage blood 
at all or not, and certainly they have no tribal rights. Now, get- 
ting right to the point that you have suggested. Senator Dixon, 
namely, why these 27 claim Osage rights. It is because they say that 
they have some person upon the tribal roll who is kin to them. That 
same point was commented on in the Sloan case. 

Senator Curtis. Is the evidence conclusive that they were never on 
the reservation ? I think you made that statement. 

Mr. Merillat. The evidence is conclusive that they were never on 
the reservation until they came to claim allotments with the Osages, 
with the exception of the Revards, who first came just long enough to 
make a claim to rights, and when it was denied went right straight 
back to California. 

Senator Curtis. Were they born on the reservation? 

Mr. Merillat. They weFe born off the reservation — ^in many in- 
stances, even, their parents were never on the reservation at any time, 
but only their grandparents, as they claim. But to get back to one 
point ; most of these applicants claim from the Clems and the Larines 
and the Revards. The Osages say there were people of that name 
but don't admit they were Osages, and that some Revards have 
Osage blood and some not. The department had that matter up and 
investigated it, and the department ruled then that as to every one 
of these applicants now before you that they could consider the en- 
tire record, and they refused to put them upon the rolls on the 
ground that they were not entitled to it, and raised a serious ques- 
tion of their having Osage blood in most instances, but said if that 
were conceded they had no rights. That was on the entire record. 
There were, however, certain kinsmen of those people who had gotten 
upon the Osage rolls, as the Osages claim, through bribery and cor- 
ruption of their council. It is admitted that money was used in the 
council; the only question was whether it was given as bribe money 
or as a sort of bonus. That is the only question. The giving of 
money was admitted, and these kinsmen were put upon the tribal 
rolls. 

Now, the department, after considering the present disappointed 
applicants, came next to consider the cases of those persons who say 
they had kinsmen on the Osage rolls. Thev considered the cases of 
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the kinsmen whom the Osages sought to knock off their rolls on the 
ground they had no lawful right there, and had got on by fraud. 
The allotting commission decided that those kinsmen were not right- 
fully entitled to enrollment among the Osages. They decided like- 
wise that there was a question of their Osage blood, and that there 
was absolutely no evidence of any affiliation, and the allotting com- 
mission reported against them (these kinsmen who were on the rolls), 
holding that the words upon " newly discovered evidence " should 
be liberally construed and not strictly. They considered the whole 
record, and held that they, these kinsmen through whom many of the 
present applicants claim, were on there through fraud and had no 
lawful right to Osage enrollment. The cases then came to the Com- 
missioner of Indian Affairs on appeal, and the Commissioner of 
Indian Affairs affirmed the decision, and said that those kinsmen 
had no rights. The record next came before the Secretary of the 
Interior, and the contention there was simply, Are the words " newly 
discovered evidence " to be strictly construed according to the strict 
rule of construction adopted in the white man's court, or are those 
words to be liberally construed? The department decided in favor 
of an absolute strict construction. By that rule of construction, and 
by the exclusion of the evidence — one after another — of the various 
persons whose testimony the department held did not come within 
the rule of newly discovered evidence, sufficient evidence was excluded 
to prevent fraud being found on the eliminated record. The depart- 
ment said, " We have got to eliminate all the evidence ; we can not 
consider it at all, and there is not sufficient evidence of fraud here, 
of a strictly newly discovered kind, to enable us to knock them off the 
roll," and it gave a Scotch verdict — '' We think they are probably 
guilty, but it is not proven, and we can not knock them off." 

Senator Sutherland. How many people were thus kept on the 
rolls ? 

Mr. Merillat. The total, the Osages claim, will exceed 100. 

Senator Dixon. How many Osages are on the rolls ? 

Mr. Merillat. Twenty-two hundred and thirty. There were less 
than 200 contests among the Osages, all told, and they all had thor- 
ough consideration. 

Senator Sutherland. When was that action taken by the council 
admitting those people to the rolls ? 

Mr. Merillat. That action was taken by the council in 1890, 1892, 
and thereabouts; and that the Osage council had been corrupted in 
those years is evident, because persons were indicted. 

Senator Sutherland. When is it claimed that the fraud was dis- 
covered ? 

Mr. Merillat. The fraud, it is claimed, was discovered subse- 
quently to the year 1896, and from then on. That gradually came 
out — what the fraud was. 

Senator Curtis. You ought to state right there, ought vou not, 
that charges were filed by the nation in the Department oi the In- 
Interior ? They put the case in the hands of an inspector, and thor- 
oughly investigated all of the cases and eliminated a large number, 
but left quite a number on the rolls ? 

Mr. Merillat. Yes, sir. 

Senator Curtis. And when the case was presented to the com- 
mittee Congress refused to open up that whole case that had been 
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Sassed upon by the department, upon the recommendation by the 
epartment, and put in the words that had been suggested, " newly 
discovered evidence," because the department did not desire to have 
the whole case that they had gone over opened up. 

Senator Sutherland. Those charges of fraud, then, were thor- 
oughly investigated by the Interior Department ? 

Mr. Merillat. The charges of fraud were investigated in part by 
the department, but the proof of fraud came out later, and it was 
kept out by the provision as to " newly discovered evidence." With 
reference to the words " newly discovered evidence," there seems to 
be some question as to who put them in. It is stated that the de- 
partment recommended them. The attorneys for a number of those 
applicants have said — one of them, and I can name him, if desired— 
that he was responsible for the inclusion of those words, and that 
he suggested them. Whether that is true or not, I do not know. 

Senator Sutherland. But as to this particular matter that I was 
inquiring about, the fact is that the department did investigate those 
charges of fraud, did it not ? 

Mr. Merillat. The department made two investigations ; yes, sir. 

Senator Sutherland. They did investigate the charges ? 

Mr. Merillat. Yes, sir ; they investigated the charges of fraud. 

Senator Sutherland. And took action upon them — struck some of 
the names from the rolls, and held that with reference to others the 
evidence was not sufficient to justify them in striking their names 
from the rolls? 

Mr. Merillat. Yes, sir. 

Senator Sl^hbrland. Then an act was passed which permitted 
that further inquiry be made only on newly discovered evidence? 

Mr. Merillat. Only on newly discovered evidence, yes, sir; and 
by that time lots of the facts had come out and those persons who had 
testified before, in the old record, it was said would have to be ex- 
cluded. You could not consider the old record of what had gone on. 

Senator Sutherland. Were any further cases brought under this 
statute before the Interior Department? 

Mr. Merillat. I do not know that I apprehend your meaning. 

Senator Sutherland. Under the statute which provided that ihey 
might be opened upon producing newly discovered evidence, did the 
Interior Department make any further inquiry under that statute? 

Senator Curtis. The tribe had a certain time within which to file 
the list of those that they claim had been placed upon the rolls by 
fraud. 

Mr. Merillat. Yes, sir. 

Senator Curtis. And in compliance with that provision of the law 
they did file with the department a list and the department then 
acted on that question, as I understand it. Let me state right here 
that I was chairman of the subcommittee that had charge of the 
Osa^ bill, and I know that the words that have been referred to were 

f)ut m at the request of the department, and I do not care what the 
awyer said who claims to represent Osage applicants. He may have 
suggested that to the department, but those words were put in at the 
request of the department, because they stated to me and to other 
members of the committee that they did not desire to open up a 
question which had once been settled. 
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Mr. Merillat. I do not desire to question that; I have no doubt 
that your statement is correct, Senator, and I have no doubt that you 
may have gotten that suggestion, and I know you did from the 
department, but here is the statement of Mr. T. J. Leahey, the attor- 
ney for these applicants, as to how this was gotten. This is the 
statement of Mr. Leahey at a hearing before this committee and now 
in print as a public document. He said : 

I was also interested in the matter of getting just one clause in the allotment 
bill, which provides that those cases which had been previously investigated 
by the Secretary should not be reinvestigated, except upon newly discovered 
evidence of fraud. (S. Doc. 482, 60th Cong., 1st sess., p. 107.) 

Now, it was to put the lid down upon the fraud that that provision 
about " newly discovered evidence " was made. The suggestion came 
to you. Senator Curtis, of course, from the Department, but where 
did the suggestion come from to the Department? Where is the 
original source of those words? That is the question that we are 
^oin^ into, and here is Mr. Leahey's own admission that he got them 
in. ^ow, what was the effect of it? It stopped all of the old rec- 
ords being considered. You could only put m newly discovered evi- 
dence and you had the witnesses that you had put on before. New 
facts have come to light. Fraud is not known the day it is perpe- 
trated, and when the evidence of what had been brought to light was 
put in, the Osage allotting commission and the Commissioner of 
Indian Affairs found it was sufficient to strike these fraudulent kins- 
men of many present claimants off the rolls, but the Secretary of the 
Interior kept them on under a Scotch verdict, " because," he said, " I 
can not consider this evidence at all, as it is not ' newly discovered 
evidence.' " 

Now, what we are asking you is, that if you are going to repudiate 
the Osage allotting act passed in 1906 by agreement with the Osages 
and open up the rolls at all, let the Osages go in and, if we can, show 
fraud. Under the opinions of the Supreme Court of the United 
States, unless we can prove fraud clearly and conclusively, we can 
not win, because the Supreme Court — I think it is in Farrar v. 
Churchill (135 U. S., 621), and it is in a number of other cases — says 
that he who alleges fraud must prove it, and must prove it by clear, 
strong, and convincing evidence ; and if that is allowed we can knock 
these people off for fraud only upon clear and convincing evidence 
that the fraud was perpetrated, and, in addition, the fact that they 
had no lawful right. 

Senator Dixon. The Osage council has a right to admit those peo- 
ple if they so elect, have they not? 

Mr. Merh^lat. Yes, sir. 

Senator Dixon. Are there any on this list that you admit should 
be admitted? 

Mr. Merillat. No, sir. I was first discussing these 27. There are 
four cases that appeal to me on the sentimental side. 

Senator Dixon. Which four are they ? 

Mr. Merillat. I will say that even they do not appeal to me as an 
attorney. There are four. There is the case of Pearl Callahan and 
Ola Martin. Now, the evidence is undisputed that the mothers of 
these applicants were women who associated very generally with 
men, whites and Indians, and each had a child ; there is no dispute at 
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all about that. Those are two of the cases. The Osages deny the 
children are Osage children and say one is a white child. The other 
two cases are the two Aulds, who were bom prior to the time that 
the Kaw rolls were closed. Now, as to them, we contend that they 
have no Osage rights ; we contend, and are willing to admit — for I 
am not here to mislead the conmiittee as to what I think, at any rate, 
is the law, whether I am mistaken or not. I personally think the 
department made an error in its ruling with reference to the two 
Aulds; they should have held them to be Kaws. I think that the 
ruling is a mistake that held these two were not Kaws. But I can find 
you numerous decisions to the effect that it is held by some United 
States courts that the children of a white father and an Indian 
mother take the status of the father. I can find you other United 
States decisions to the effect that they take the status of the mother; 
and I can find some others — and those I am ready to adhere to at any 
rate as my own view of the matter and what is the law — that they take 
the status of either parent, conditioned upon one thing, the condition 
being that they have lived with the tribe and have had tribal status. 
The department made the mistake of ruling they took the status of 
the father and were white children when the mother was a Kaw 
Indian and living in tribal relations. 

Senator Curtis. But the legal question is eliminated in this case, 
because the Osages in their a^eement provided that the Indian 
women of their tribe who married a white man — or rather the chil- 
dren of the Indian women — should participate. They provide that 
in their agreement. 

Mr. Merillat. That is provided in the agreement, but that does 
not meet the situation, as I see it, of the Aulds, for the undisputed 
evidence in the case is — admitting and conceding, which the Osages 
do not, that there was any Osage blood in the two Aulds, for that is 
questioned — ^but conceding for the purpose of the argument that you 
are correct, that there was Oeage blood in some of the Aulds, that 
gives them no rights, for the mother was a Kaw and had no rights 
with the Osages. Where do you go back ? The grandmother was an 
Osage, it is claimed ; the grandfather was a Kawi 

Senator Curtis. And Osage together, and that got them on the 
Osage roll. 

Mr. Merillat. Then Mrs. Auld was bom. Mrs. Auld was boi^i 
among the Kaws, of a Kaw father, and it is claimed his wife had 
Osage blood, but she had only one right, and that was as a Kaw. 

Senator Dixon. Were they enrolled as Kaws? 

Mr. Merillat. They were enrolled as Kaws and received their 
rights as Kaws and always participated as Kaws, and refused to go 
back and live with the Osages. 

Senator Dixon. All of those Aulds? 

Mr. Merillat. The mother of the Auld children, Mrs. Auld, as I 
have stated, was the daughter of a Kaw and an Osage. She married 
a white man, elected to take Kaw rights, and refused to claim Osage 
rights. 

Senator Dixon. She was a half blood. 

Mr. Merillat. She was a half-blood Osage, or part, not a half be- 
cause it is a still lesser admixture in her case ; but one of her parents 
was a Kaw and the other had some Osage blood, according to her 
claim. Now, this Mrs. Auld was born of that parentage. She mar- 
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ried a white man and then lived with the Kaws, and took ;fi[aw rights 
and Kaw allotments, and refused to live with the Osages at all or to 
become an Osage. Mrs. Auld had children, the present applicants, 
that were born while Mrs. Auld was a Kaw, living with the Kaws, 
having a husband who was a white man, and while she was refusing 
to take any Osage rights. Now, she applied for an allotment for two 
of her children as Kaws. Two of those applicants, who are named 
here among the Kaws, the department refused to enroll as Kaws, on 
the ground that they were not Indian at all, but took the status of 
the white father, and refused them Kaw rights. The other two Aulds 
were born after the Kaw rolls were closed. 

Senator Dixon. Which one of those Aulds never had that right? 

Mr. Meriulat. Senator Curtis will name the two. 

Senator Curtis. The four children. 

Senator Dixon. Addie May, Archie William, Harry, and Flora. 

Senator Curtis. The first two, probably. 

Senator Dixon. They have never had allotment? 

Mr. Merillat. No, sir ; of any kind ; either as Kaws, or Osages, or 
any other, but whatever rights they had were Kaws. They had ap- 
plied to be enrolled as Kaws. Now, as to two of those children, if 
the department had acted favorably in the matter of the other two as 
Kaws they could not have enrolled the two younger children, because 
they were born after the time when the rolls were closed and there 
should be a division ; just as is now the case among the Osages. An 
Osage child born to-day can get no rights whatever. 

Senator Dixon. Which ones of those children were born after? 
They are children and minor heirs, I presume, of Isabella. 

Mr. Merillat. I will come to that in a moment. I say that two 
of them, if the department had not made, as I think, this erroneous 
ruling, would not get any rights under that legislation, for you had 
provided that there should be a named date after which all children 
Dorn should lose their enrollment and rights. 

Senator Curtis. If they were born after the date. I do not think 
there would be any contention that they were entitled to enrollment. 

Mr. Merillat. That is the undisputed record. Now, with refer- 
ence to all of these cases, they were referred back to the Osage coun- 
cil by this committee last year, and the entire matter was again gone 
over by the council and by the commissioner and the Secretary. The 
applicants were given a chance to come forward ; and with reference 
to all of the present cases, the cases were made stronger by their own 
statements and own admissions. As to 27 of them they did not make 
the first claim to any Osage right except upon the fact that they 
had had some Osage blood; that they have kinsmen upon the roll; 
and there is not one of them that claims he was born upon the Osage 
Reservation, that he or his children — those of the applicants here — 
had any Osage status, or any Osage rights whatsoever, or had resided 
or affiliated with the Osages. They admit that they were living in 
California or elsewliere, and the bill is so drawn as not to require 
them to live or take allotment among the Osages, but that they will 
be given in money the value of allotments, and that is exactly what 
they want — money. 

Senator Owen. Could they get land ? 

Mr. Merillat. No, sir ; because it is all allotted. 
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Senator Gamble. That is, there has been no surplus unallotted 
lands on the reservation ? 

Mr. Merillat. Not an acre, unless it be 40 acres which is in litiga- 
tion. 

Senator Gamble. Is that all ? 

Mr. Merillat. Yes, sir. 

Senator Gamble. So it would be a clear proposition of money? 

Mr. Merillat. A clear proposition of money ; that is all chere is 
to the proposition, and $25,000 per head at that, and 50 per oent of 
it to the attorneys pushing the claim. 

Senator Dixon. Who are the other 10, outside of the Aulds? 

Mr. Merillat. The other 10 are Moses Plomondon, Simon Cla- 
vier — whp is dead and has been dead for several years — Virgil Iler- 
ard, Jane Appleby, and certain Jameses, Thompsons, and Pappans. 
The Pappans have about one-sixteenth. The* father of the Jameses 
received a Potawatomie allotment and then applied for Kaw, and 
I am not sure whether he received it, and now the children are com- 
ing and want Osage allotments, but none of them were born on the 
Osage Reservation or ever lived on the Osage Reservation, and all 
these others have been members of other tribes or white men. Her- 
ard, who is living, is a white man. He was adopted in 1873, or put 
on the roll by an Indian agent, and he had free r.mge for his cattle 
on the Osage domain, where he made $100,000 by being on the roll, 
and after about five years he was stricken off. He is not anywhere 
in the Osage country at all, and vet he wants to come in now and get 
$25,000 more. 

Senator Dixon. Is he a pure-blood white man ? 

Mr. Merillat. He is a pure-blooded white man, was admitted about 
1873 to draw Osage rations, and was a cattle trader, and was put on the 
rolls because of the hard times and because if he did not have some 
right he would get thrown off the reservation entirely, for one had 
to have a permit to be on the Osage reserve then. 

Now, that also applies to Clavier ; he is in the same condition, or 
was, for he is dead. He has the same general kind of rights. Moses 
Plomondon is a white man, with some Cree Indian blood, and he 
married an Osage, by whom he has a large number of children — ^ten, 
I believe — and each of them has an allotment, mietking over 6,500 
acres for his family. He alleges he was adopted, but he was stricken 
from the rolls nearly thirty years ago. 

Senator Dixon. And was he allotted? 

Mr. Merillat. Yes, sir. 

(Mr. Merillat after the hearing corrected this statement. Plomon- 
don had not been allotted ; that he had been placed on the roll in 1872 
and stricken off in 1876. Allotment did not take place until 1906.) 

Of course the general law (except where otnerwise by special 
Indian statute) is a white man acquires no rights by marrying an 
Indian. 

Now, as to the case with respect to the Pappans. They were a 
mixture of several strains of Indian blood. The Pappans, according 
to the record, do not claim any more than one-eighth, and if they 
have any Osage, it is one-sixteenth of Osage blood. TKey were, as 
I have said, born members of other tribes, of parents who were mem- 
bers of other tribes, and in some instances they are denied rights in 
those other tribes because born after the close of those other tribal 
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rolls. Now that those rolls have closed they want to get on the Osage 
rolls. Why should they, or why should those minor Auld children^ 
for that matter, have any greater rights in the Osage country than 
an Osage full-blood child can get who was born yesterday? Ar 
Osage child born to-day gets no Osage rights. Bis rolls are closed* 
That is the proposition. 

You ask us, then, why we object to taking these cases to the court. 
That may be a natural inquiry. We object for two reasons : One is, 
that by a solemn convention with the Osages, that took the form of 
this Osage allotment act of 1906, you provided for a means of adjudi- 
cation, and you provided that after the enrollment was completed 
the land should be allotted and the fund should be segregated and 
each man should have his part put to his separate credit upon the 
books. Now you propose to postpone that segregation and that allot- 
ment and the right of 'these parties in order that those persons who 
have three times been before the adjudicating tribunal provided by 
law and have had three adjudications and lost — which tribunal has 
acted, and has acted absolutely in accordance with the settled rules 
which you would not disturb in the case of the Five Civilized Tribes, 
and after the department acted in accordance with the statutes of the 
United States with respect to this matter, and acted in strict pur- 
suance to the decisions of the courts — can be given by act of Congress 
another hearing in order that they may come in without providing 
that the Osages, too, shall have the right to question the cases based 
on fraud. 

Senator Dixon. One moment. Are those two Aulds, Addie May 
and Archie, the only ones who have any possible equitable claim 
because they were not enrolled at the time of the Kaw enrollment? 

Mr. Merillat. I think they are. I think they have an equitable 
claim as Indian children, born of a parent living with an Indian 
tribe, to protection. I do not think the Osages are the ones who are 
charged with the duty of their protection, however, for they are 
Kaws, and I say that because there was an opportunity to protect 
them after the decision of the department. Congress passed an 
act in 1905 giving and distributing among the Kaws $155,000. 
At that time this decision of the department was known. It was 
known that those children had been left out. The money that was 
to be divided was Kaw money. You did not choose, and the Kaws 
made no effort, with knowledge of that situation, to divide the Kaw 
money among those children who had an equitable right and some 
equitable Indian right to protection as Indians, and yet now you ask 
the Osages to protect them. 

Senator Dixon. Where are they living now? 

Mr. Merillat. They are living with their mother, who had 39T 
acres of fine land in Kansas, I believe, or on the Kaw Eeservation. 

Senator Curtis. It is right adjoining the Osage Reservation on the 
Kaw Reservation. 

Senator Dixon. As a matter of fact, it strikes me that they should 
have had one-half in the Kaw and one-half in the Osage. 

Mr. Merillat. They have some equitable rights as Kaw Indians* 
but there is no decision under which the department could have acted 
otherwise with respect to the Osages, because the decisions are uni- 
form that if a parent is a member of one tribe of Indians and is 
affiliating with tnat tribe, and has children bom while the parent is 
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a member of that tribe, then the children take the status of the tribe 
in which they are born, just as much as one born a Dutchman takes 
a Holland status and not the status of Austria. 

Senator Curtis. With respect to the Five Civilized Tribes did not 
Congress provide that if any member of the tribe had a right in either 
one of two or more tribes that he should have a right to select which 
tribe he should go to ? 

Mr. Merillat. Yes, sir : and his selection would bind his children. 
He would select for them, and in this case Mrs. Auld did the selecting. 

Senator Cxjrtis. But she selected only for herself and not the 
children. 

Mr. Merillat. She selected for herself and sought to for her chil- 
dren. She had only one right — a Kaw right. 

Senator Curtis. At the time this bill was passed they had a right 
in either one of two tribes. 

Mr. Merillat. No, sir ; at the time the bill was passed — and you 
will pardon me for the direct difference of opinion — they did not 
have a right in either of the two tribes. They were born Kaws. 

Senator Curtis. They had no right in the Kaw tribe because they 
were excluded by the agreement, but I mean they had the blood of 
two tribes. 

Mr. Merillat. They may have blood of two tribes, but they had 
a legal right and the legal status of the tribe of which their parents 
or their parent was a member at the time they were bom. 

Senator Curtis. Do you not know that there were several famiHes 
of Kaws where a man married an Osa^e woman and they have 
gone over and lived on the Kaw Reservation and the children were 
on the Os£Cge rolls? If you do not, I do. 

Mr. Merillat. That may be, and if the Osages should choose to 
admit any of these parties to it there was the right to do so m the 
Osage council, just as the court in the case of Sloan v. The United 
States (118 Fed. Rep.) said, it was a matter of favor and it was the 
tribe that could determine that, and it did determine it. 

Now, with respect to the other matter, the question of these two 
illegitimates, the situation is that they were born off the reservation, 
the Callahan child after the mother had been married seven and one- 
half months to a white man, and they were bom, it is alleged, as a 
result of some illegal sexual relation. The department said that in 
those cases the child would follow the status of the mother. In that 
it exactly followed the decision of the Supreme Court of the United 
States in Alberty, alias Charles Burns, v. The United States (162 
U. S., 499), in which it was stated that the child in such case, being 
the offspring of a Choctaw Indian and a colored woman, would take 
the status oi the mother. The department exactly followed the pre- 
cise case that was in point. Furthermore, the Osages deny, as a 
matter of fact, that there is Osage paternity. Ola Martin's mother 
was, and is, admittedly loose. At the suggestion, I think it was of 
Senator Curtis, or some other Senator, we had Sheshe called before 
the council, and he was asked to state the fact as to his alleged 
paternity of the Callahan child, and he denied it. Other Indians 
came who said that there were Cherokees and other persons who 
more likely were responsible for the condition that had come about, 
and that the woman was immoral. Those thin^ were gone into 
fully, and when Sheshe was asked as to an affidavit that he had pre- 
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viously made admitting paternity, he said he had been paid to make 
it by a gentleman who is now in this room. That gentleman denied 
it, and it is a case of word against word. Sheshe said it had been 
further stated to him that if the child were enrolled he would get a 
large share of the children's allotment and have control of the child's 
fund. 

Senator Sutherland. If the statement in the affidavit was false, 
I would not think it would be of any value. 

Mr. Merillat. I should think it would fairly rob it of any consid- 
erable value. There is no question about that. 

Senator Owen. Mr. Chairman, I suggest that at this poiiit the 
other side be given a few minutes. 

The Chairman. We can not concludie this matter this morning, as 
we have several matters to attend to. 

Senator Curtis. It was claimed before the committee that Sheshe 
had admitted that he was the father of the child. 

Mr. Hemphill. Mr. Chairman, we can answer all of these sug- 
gestions in ten minutes. 

The Chairman. But the committee has some work that it must do, 
and we will have to adjourn this hearing now until Saturday morn- 
ing. 

Mr. Merillat. There is just one quotation that I wanted to give the 
committee, and I shall not take but two minutes. What I have said is 
in accordance with the opinion of the Supreme Court of the United 
States in the case of the Eastern Band of Cherokees v. The United 
States (reported in 117 U. S.), in which the court said: 

If Indians in that State or in any other State east of the Mississippi wish to 
enjoy a benefit of the common property of the Cherokee Nation, iu whatever 
form it may exist, they must, as held by the Court of Claims, comply with the 
constitution and laws of the Cherokee Nation and be readmitted to citizenship 
as there provided. They can not live out of its territory, evade the obliga- 
tions and burdens of citizenship, and at the same time enjoy the benefits of 
the funds and common property of the nation. Those funds and that property 
were dedicated by the constitution of the Cherokees, and were intended by the 
treaties with the United States, for the benefit of a united nation, and not in 
any respect for those who had separated from it and become aliens to their 
nation. 

Mr. Belt. That applied to Indians who had elected under special 
provisions of the treaty to become citizens. 

Mr. Merillat. Mr. Chairman, we would like to ask permission to 
incorporate in the record the Osage council resolution, and also de- 
partmental decisions bearing upon this matter. 

The Chairman. That may be done. The further hearing of this 
matter will be postponed until Saturday next at 10 o'clock a. m. 

The hearing was accordingly adjourned until Saturday, January 
23, 1909, at 10 o'clock a. m. 

Department of the Interior, 
Washington^ January 11^ 1909. 
Hon. Moses E. Clapp, 

Chairman Committee on Indian Affairs^ 

United States Senate, 

Sir : Agreeably to your request of May 14 last the applications for 
Osage enrollment of the 37 persons named in S. E. 70, Sixtieth Con- 
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gress, first session, were sent to the Indian agent at the Osage Agency, 
Okla., for reinvestigation and resubmission to the tribal council. 
These cases are those of certain persons who applied for enrollment 

Srior to the passage of the act of June 28, 1906 ^24 Stat L., 529), 
xing the membership of the Osage tribe, and their cases were fully 
investigated and decided adversely by the department. 

The resolution mentioned directed that they be enrolled to share in 
all the lands and funds of the tribe; and in my letter to your com- 
mittee of March 31 I recommended that the resolution not pass, for 
the reasons therein given. 

The department has received the agent's report, dated December 1, 
from which it appears that he gave the applicants and the tribe 
opportunity to offer additional evidence, and also that the Osage 
national council reconsidered the cases. 

The additional evidence and record has been carefully examined, 
and I am of opinion that there is nothing therein which would justify 
a modification in any of the cases of the previous adverse action of 
the department. I accordingly recommend that no legislation be 
enacted to enroll any of the persons named in the resolution. 

The report of the agent and the action of the council is briefly 
cited in each case, as follows : 

(1) Jane Appleby. 

This applicant is a white woman, who claims membership by adop- 
tion. The agent says that the records do not show her adoption by 
the tribe, though she appears to have been on the rolls and to have been 
allowed to draw rations with her husband, a member of the tribe; 
that for the past nine years she has not lived on the reservation ; and 
that her application should be rejected for nonaflSliation and lack of 
Osage blood. 

The council admits that Mrs. Appleby was on the rolls with her 
husband, who belonged to the tribe, and says that after his death she 
married a white man, and is now worth $(5,000, most of which she 
made off the Osages ; that in 1905, on the plea of being poor, which 
was untrue, she was enrolled with the tribe for annuity only; and 
that it would be a great injustice to the Osages to allow her to share 
further in their property. 

(2 TO 5) Addus Mat, Abchie William, Habbt, and Floba Auld. 

In the case of these minor children of Mrs. Isabella Auld, the agent 
says that the mother, who alleges to be of mixed Kaw and Osage 
blood, elected to become a Kaw, and has always lived and affiliated 
with that tribe ; that she has received an allotment on the Kaw 
Reservation ; that the father was a white man ; and that the children 
failed to receive allotments with their mother. He adds that she 
claims enrollment through the Lessert family, but fails to establish 
that that family is related to the Osages by blood ; and, therefore, that 
such rights as they have would obtam with the Kaws and not with 
the Osages, and that they should not be given the rights sought be- 
cause of lack of proof of Osage blood and nonaffiliation. 

The council said that the Auld family claim Osage blood through 
the Lessert family, which has failed to establish descent from their 
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tribe ; that Mrs. Auld was never enrolled nor resided with the Osages, 
and never received any rights whatever as a member of their tribe; 
and that the Osage laws, usages, and customs always have been that 
if a woman from her birth is a member of some tribe other than the 
Osage and marries and has children such children have no claims 
whatever as Osages. 

(6) Pearl Callahan. 

The agent says that the mother, Mrs. Amanda Gussman, testified 
that she was married to Harry Callahan November 28, and that the 
child Pearl was born the 10th day of the following July, seven 
months and twelve days after her marriage, and that she was not 
divorced until the child was about 6 years of age. The agent adds 
that the evidence shows that Mrs. Gussman " was acquainted " with 
Callahan some time before her marriage to him; that the character 
of the woman is questioned b;^ three ignorant full-blood Osage wit- 
nesses whose testimony, given in a rough and crude manner, was not 
doubted ; that the woman left the I'eservation and the child was bom 
in the Cherokee country and soon thereafter taken to Kansas City, 
Kans., and that the child has never resided nor affiliated with the 
Osage tribe. He recommends that the application be denied, for the 
reasons that there is lack of proof of Osage blood, a showing of non- 
affiliation with the tribe, and positive proof of the child's being bom 
in wedlock of white parents. 

The council said that the testimony showed that the mother of the 
applicant was an immoral woman at the time of her alleged seduction 
by She-she, the putative father of the child, and declined to sanction 
its admission to membership, for the reason that the Indian named 
denied the parentage of the child and the testimony submitted by the 
applicant failed to establish that he was its father, and that the child 
was bom outside of the Osage Nation and has never affiliated there- 
with, and the evidence does not show that the child intends to return 
and live with the tribe if enrolled. 

1(7) Simon Clavhcb and (13) Vibgil Hebrabd. 

These cases are considered together by the agent, who says that the 
applicant first mentioned is dead ; that Herrard, a Frenchman, who 
admits that he has no Osage blood, claims enrollment by adoption; 
that there are no records at the agency showing that either of these 
persons was ever adopted by the tribe, though they appear to have 
been placed on the rolls in 1873 and stricken therefrom in 1878 by 
the Indian agent ; and that Herrard has not affiliated with the tribe 
since July, 1904. 

The council said that Clavier was wrongfully enrolled with the 
Osages in order that he might draw rations when he was poor ; that 
Herrard, who is now worth about $150,000, has not been on the tribal 
rolls for thirty years; that he admits he is a Frenchman, and has 
never made any effort to be enrolled with the tribe, though his appli- 
cation is pushed by the attorneys representing him ; and that he was 
never at any time recognized as an Osage Indian. 

S. Doc. 744, 60-2 ^11 
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(8) Mbs. Maby J. R. Cbump and hbb childbbn (9 and 10), Pattunis irq 
Edwabo R. Gbump, and (30) heb bbotheb Pbteb M. Revabd. 

The agent says that the applicants ask enrollment by reason of 
Osage descent and of the fact that the father and sister of Peter M, 
Revard and Mary J. R. Crump are on the Osage rolls ; that the sister 
says that she used money in getting on the rolls, and the brother states 
that he was asked to contribute to the Osage council at the same time; 
that Mrs. Crump and her children were born in California, where 
thev still reside; and that her brother, Peter, who alleged that he 
had been living on the Osage Reservation since 1904, lumishes no 
evidence in support of his statement. He adds that the applicants 
should be rejected on th6 ground of lack of aflSliation and proof of 
Osage blood. 

The council said that these applicants were bom and raised off the 
reservation ; that they claim rights through some of the members of 
the familv who were enrolled by fraud; that they have failed to 
establish Usage blood ; and that they were never recognized as Osages. 

(U AND 12) Maitdie and Panzy Fbonkieb and (27 AND 28) Blon and Jubtik 

Pappan. 

The agent groups these cases together and says the applicants 
claim enrollment for the reason that they have relatives enrolled with 
the tribe, but have not produced any evidence showing that their 
relatives were of Osage blood ; that the evidence establi^es that the 

Sarents of these applicants elected to become Kaws and never claimed 
Isage blood until after the Kaw allotment ; and that their children 
were bom on the Kaw Reservation, where they are now living. 

The council said that these persons had relinquished their Osage 
rights, if they ever had any, and voluntarily selected rights with the 
Kaws, and that they were never at any time recognized as Osages. 

(13) ViBGiL Hebbabo. 
Considered with case of Simon Clavier (7). 

(14r-19, Inclusive) Geobqe Aethue, John Thomas, Thomas John, Maby 

Elizabeth, Rhodt Mat, and William T. Hunt. 

The agent says that these persons base their claim solely on the 
fact that they have relatives on the Osage rolls, which is true ; that 
the claimants have never proved definitely that they are of Osage 
blood; and that after a full review of the evidence, which is simply 
cumulative, he believes the enrolled members of the family woula 
have been dropped could their cases have been investigated. 

The council said that the applicants claim rights through the Clem 
family, which was enrolled through fraud and bribery ; that they 
(the applicants) are unable to give the correct history of their rela- 
tives and have failed to establish their contention of Osage blood ; and 
that they are citizens of the United States and have never affiliated 
nor lived with the tribe and are not recognized as members thereof. 

(20 and 21) Angeline and Noba James and (35 to 87, Inclusive) Floyih, 

Grace, and Thelma Thompson. 

These cases are grouped together by the agent, who says that the 
applicants, who claim rights through relatives enrolled with the 
tribe, have failed to produce any evidence establishing the fact that 
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they or their relatives are of Osage blood; that they elected to 
become Kaws and receive tribal rights therewith ; and that all their 
children were born and are now living on the Kaw Reservation. He 
recommends that their applications be rejected on the grounds of no 
positive proof of Osage blood, nonaffiliation, and on account of their 
status as Kaw Indians. 

The council said that these children were born as Kaw Indians and 
have never lived with the Osages; that their parents have partici- 
pated in full benefits, including allotments, with the Kaw tribe, and 
have never aflUiated with the Osage Indians; and that they have 
never been recognized as belonging to the latter tribe. 

(22 Chlosa Loyeland, (28 and 24) Hattie McCbabt and Mamie McCbabt, 

AND (25) Rosa Mabb. 

These persons belong to the Stratton family (31 to 34) and are 
considered therewith. 

(26) Ola Mabtin. 

This applicant is the minor child of Mrs. Pearl Armstrong (nee 
Grarrett), and the agent says that the new evidence submitted has 
weakened the case of the applicant, for it shows conclusively that 
the mother was always, and is now, of bad character; that she was 
not acquainted with James Martin, the Osage Indian who is alleged 
to have been the father of the child, until June, 1900, and the baby 
was born in November, 1900 ; that Mrs. Armstrong fails to establish 
that she was legally married to Martin, nor is there any record of 
his having obtained a legal divorce at that time from his lawful 
wife ; and that the child has not the first sign of Indian blood. He 
adds that he believes " the case to be one simply of speculation " 
and agrees with the council in rejecting the applicant for lack of 
evidence showing Osage blood. 

The council said that the evidence showed that Mrs. Armstrong 
stated that a white cowboy was the father of the child, and that she 
was pregnant before she ever met Martin; and that Joe Garrett, 
stepfather of Mrs. Martin, said that he was the father of the child, 
and that the said Mrs. Martin is of a very bad moral character 
at the present time. 

(27 and 28) Blon and Jusxin Pappan. 

Heretofore discussed with cases of Maudie and Panzy Fronkier 
(11 and 12). 

(29) Moses Plomondon. 

This applicant claims membership with the Osages by adoption ; 
and the agent says that the proof in this case is about the same as 
that in the cases of Jane Appleby and Virgil Herrard, and that he 
has no Osage blood and never was a member of the Osage tribe. 

The council said that Plomondon was born in the State of Wash- 
ington, and does not claim Osage blood; that he was wrongfully 
placed on the Osage rolls in 1873, and was stricken therefrom in 
1876; that he is now residing in Kansas; and that the laws and 
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customs of the Osage tribe are against enrolling persons of no Osage 
blood who are not afiiliated therewith. 

(30) Peteb M. Revabd. 

Heretofore discussed with case of his sister, Mrs. Mary J. R. 
Crump (8). 

(31 TO 34) Geobge J. Stbatton, fob the enbollment of himself and minob 
CHiLDBEN, Thebesa, Thebma, AND Jebald Stbatton ; (25) Mbs. Rosa Marr, 
fobmebly Loveland (NfeE Stbatton), fob hebself and heb two children, 
(22) Ghloba Loveland and (24) Mbs. Mamie McCbabt (n£e Loveland), 
AND HEB gbandchild, (23) Hattie McCbaby. 

The agent says that these persons base their claim on the fact that 
they have relatives now enrolled with the Osage tribe ; that their own 
testimony shows that they were born and reared in California, and 
have never lived nor affiliated with the Osages; that neither they 
nor their ancestors were members of the tribe when its present estate 
was procured in 1865 ; and that their applications should be rejected 
on the grounds of nonaffiliation and lailure "to positively show 
Osage blood." 

The council said that these persons were never recognized as 
Osages, and had no intention to affiliate with the tribe; that they 
were citizens of the State of California, where they were born and 
reared; and that their showing of Osage blood was unsatisfactory. 

(35 TO 37) Floyd, Gbace, and Thelma Thompson. Hebetofobe Discussed with 
THE Cases of Angeline and Noba James (20 and 21). 

The previous action of the department in the foregoing cases was 
taken largely on ex parte statements and on the finding of the tribal 
council. The evidence in the reinvestigation shows that the tribe and 
the applicants have been afforded every facility to oflfer additional 
testimony, and that the witnesses appearing have been cross-examined 
by the attorneys representing the tribe and the applicants. 

It mav be observed that the Osages furnished no witnesses on 
behalf oi the tribe except in two cases — that of Ola Martin and Pearl 
Callahan — for the reason that the showing made in the other cases 
by the applicants themselves indicated that they were not entitled to 
enrollment under the laws, usages, and customs of the Osages or 
under the decision and rulings of the courts and the department. 

The additional or newly discovered evidence offered in the re- 
spective cases has been examined carefully and establishes most clearly 
that the previous adverse action of the department, as expressed in its 
report of March 31, 1908, to your committee, was properly taken. 
There is nothing in the evidence or the record which would justify 
me in reversing the findings therein made. From this report it seems 
clear that the persons referred to and mentioned in S. E. 70 are not 
entitled to share in the Osage tribal estate provided for in the act 
of June 28, 1906. (34 Stat. L., 539.) 

A copy of the agent's report and of the council record is inclosed. 
Very respectfully, 

James Rudolph Gartield, 

Secretary, 
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Department of the Interior, 
United States Indian Service, 
Osage Indian Agency^ Pawhuska^ Okla,^ December i, 1908. 

The honorable Commissioner or Indian Affairs, 

"Washington^ D. p. 

Sir: In answer to your communication of July 17, 1908, land 
38650-1908, 46643-1908, subject : " Further investigation of appli- 
cants for Osage enrollment named in S. K. No. 70," I will say : The 
papers were received at this office July 27, 1908, and on the following 
day, July 28, 1908, letters were sent from this office notifying the 
attorneys that the cases had been sent to this office for further investi- 
gation, and they were given until September 1, 1908, to submit new 
evidence. This date was extended from time to time, and they were 
permitted to file evidence as late as November 20, 1908. All appli- 
cants were represented by attorneys, and any and all evidence sub- 
mitted by them is inclosed herewith with the papers in the cases. 

The Osage council was rather late in taking up its side of the cases, 
as they were anxious to have their legal advisors here when same was 
done. They met in called session November 12, 1908. Attorneys 
Kappler and Shinn were present on behalf of the nation, and the 
applicants were represented by their respective attorneys in each case. 

Applicants and their representatives were accorded all courtesies. 
They were present when all evidence was submitted, and the only 
clash was over the question as to whether the attorneys should be 
present when the council was making its findings. This the council 
decided by closing the council chamber doors to all attorneys and 
applicants, including the attorneys for the nation, allowing me to 
meet with them for the purpose of explaining the various affidavits, 
etc. This was done and the council proceedmgs, inclosed herewith, 
gives their decision in each case. The original copy of said council 
proceedings, mailed to your office yesterday, is properly certified by 
the principal chief, secretary, and by myself. 

In compliance with instructions contained in your letter, above 
referred to, I take up each case in its order, as acted upon by the 
council, and make my recommendations as follows : 

1. In the case of G. J. Stratton, Rosa Marr et al., depositions of 
Jane Appleby, A. H. Brown, Julia Ann Hackleman, Rebecca Jane 
Darnell, Kosa Marr, and G.J. Stratton are submitted. The whole 
effort of these applicants is to prove they are of Indian blood by 
showing that they have relatives on the Osage rolls, but very little, 
if any, proof has been submitted showing the Indian blood of these 
relatives. These relatives could have gotten on the rolls by fraud, 
and still, under the act of Congress of June 28, 1906, could only be 
removed by new evidence. 

The above-mentioned witnesses are all closely related to the appli- 
cants, but are compelled to testify of one accord that the applicants 
were born in California, were raised in California, are now citizens of 
California; that they have never lived or affiliated with the Osage 
tribe of Indians. They were not, nor were their ancestors, members of 
the Osage tribe of Indians when the present estate of said tribe was 
procured in 1865 ; hence I fully concur with the decision of the coun- 
cil rejecting these applicants on the ground of nonaffiliation and fail- 
ure to positively show Osage blood. 
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2. In the matter of the applications of John Thomas Hunt and 
family, depositions of John Thomas Hunt, John T. Siggins, and 
James J. Clem are submitted. The first-named witness is one of the 
applicants and the other two are nephews of the said applicant. I 
am of the opinion that all of this evidence is simply accumulative- 
nothing new. 

They base their claim solely on the fact that they have relatives 
on the Osage roll, which is true, but, in my opinion, the Clems have 
never proven definitely that they are of Osage blood ; and, after a 
full review of the evidence of the Clem case, I still believe they 
would have been stricken from the roll a^ their last investigation had 
it not been for the clause that this could only be done on newly 
discovered evidence. 

I agree with the council, and recommend that these applicants be 
rejected upon the ground that they have not proven conclusively that 
they are of Osage olood. 

3. In the cases of Peter M. Revard, Mary J. R. Crump, et al., depo- 
sitions of Peter M. Revard, Jane R. Rairdon, Man^ J. R. Crump, 
Alex Revard, and Martha Dunham are submitted. The witnesses are 
the applicants and relatives, and try to show the applicants to be of 
Osage blood and establish their rignts as Osages because of the fact 
that the father and sister of the said Peter M. fievard and Mary J. E. 
Crump, two of the applicants, are on the roll. 

The same question comes up as in the former cases: Were these 
parties rightfully placed on the roll back in the eighties ? The sister 
admits that she used money in getting on said roll, and the brother 
states that he was asked to contribute to the Osage council at the same 
time ; hence it is a natural conclusion that fraud was practiced. 

All evidence shows that Mrs. Crump and her children were born in 
California, have always lived there, are citizens of that State at this 
time, and will remain there if they do not establish rights as Osages; 
also, that she has never affiliated with the Osages at any time or place. 
Almost the same can be said of Peter M. Revard, only that he asserts 
that a part of the time he was in the United States Navy in the Phil- 
ippines (a statement denied by the attorneys for the nation and letters 
irom the Navy Department saying that no such name is on their ros- 
ters at the time he says he was enlisted, which said letters are inclosed 
herewith).. He also states he has been livrng on the reservation since 
he made his application; in 1904, but fumisnes no evidence as to the 
truth of such statement. 

I heartily agree with the council in rejecting these applicants on 
the ground of nonaffiliation and lack of proof of Osage olood, and 
the same is my recommendation. 

4. The next case is that of Pearl Callahan, daughter of Amanda 
Gussman. Deposition of Amanda Gussman, the mother of the child 
applicant, is submitted by the applicant; and depositions of She-she, 
To-wah-e-he, and Me-she-to-moie are submitted by the Osages. 

After all evidence had been submitted, and the case closed and 
decided by the council, L, J. Miles asked to submit the evidence of 
one Bert Patterson, of Thomas Mosier, and himself, stating that it 
was to " vindicate " himself and Mosier, as to statements made by 
She-she. The same are inclosed with the papers in the case. 

After careful review of all the evidence in this case, I agree with 
the council in rejecting the applicant. 
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Mrs. Gussman testifies that she married Harry Callahan November 
28, and the baby was bom the 10th day of the following July, show- 
ing a lapse of seven months and twelve days; she says that they were 
lawfully married under the laws of Oklahoma, and were not di- 
vorced until Pearl was about 6 years of age. The child was bom in 
wedlock, and, according to the laws of Oklahoma, is the lawful child 
of Harry Callahan. The evidence shows that Mrs. Gussman was 
acquainted with Callahan some time before her marriage to him, and 
I believe that, under the circumstances, the child belongs to him. 
The character of the woman is questioned by three witnesses, and 
while they are ignorant full-bloods and the testimony is given in a 
rough and crude manner, the truth and veracity of the same is not 
questioned. 

The woman left the Osage Reservation, and the child was born in 
the Cherokee Reservation, and was taken to Kansas City, Kans., 
soon after its birth. The mother and child have never lived or 
affiliated with the Osage tribe. 

Under the circumstances and for the reasons, want of proof of 
Osage blood, nonaffiliation, and the positive proor of said child beine 
bom in wedlock of white parents, I recommend that it be not placed 
on the Osage roll. 

5. In the case of Angeline James, Nora James, Floyd, Grace, and 
Thelma Thompson the depositions of Jerry A. Thompson, J. R. 
Cooper, and Otwin James were submitted. 

As in some of the former cases, the attorneys for the applicants 
attempt to show that these applicants have rights for the reason that 
they nave relatives on the Osage roll. They do not produce any evi- 
dence showing whether these same relatives have legal rights or not, 
or whether they are gotten on the roll by fraud. The burden of proof 
is on them to prove Osage blood, which they have not done; then, 
again, all the evidence shows that the parents of these children elected 
to become Kaws, and they have always been Kaws until their allot- 
ment made them citizens of the United States; they never claimed 
Osage blood until after the Kaw allotment, and all of these children 
were bom and are now living on the Kaw Reservation; and they 
would never have claimed Osage blood if Kaw rights had not become 
exhausted. In my estimation it would be a crime to place them on 
the Osage roll, and I hereby recommend that their applications be 
rejected. 

6. In the case of Blanc and Justin Pappan, Maud and Panzy 
Fronkier, depositions of Mitchell Fronkier, J. R. Cooper, Otwin 
James, and Isaac T. Gibson were submitted ; also some old papers 
were filed by Doctor Hamblin, their connection with the case being 
simply to show the applicants have Osage blood. 

The same remarks as to the former case of the Jameses will apply 
here, and I agree with the council in rejecting them on the grounds 
of no positive proof of Osage blood, nonaffiliation, and believe them to 
be Kaw Indians ; hence I recommend that they be not placed on the 
Osage roll. 

7. The next case is the application of Ola Martin. The applicant 
and her stepfather are the only two witnesses furnished by the ap- 
plicant. The nation presents tne testimony of John Coleman, G. D. 
Sears, Florence Pryor, John T. Lawrence, May Laforce, Charley 
Coleman, John and Mary Sizemore, and Alex Pappin. John Cole- 
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man, G. D. Sears, John T. Lawrence, and John and Mary Sizemore 
are absolutely disinterested parties 5 the other witnesses are either 
members or intermarried into the tribe, and their evidence should be 
regarded as that of the applicant and her stepfather, as that of inter- 
ested parties. 

The new evidence in this case has weakened the claim of the appli- 
cant, in my estimation, for it shows conclusively that the woman 
was always and is now of bad character, that she was not acquainted 
with James Martin until in June, 1900, and that the baby was born 
in November, 1900. The applicant fails to show any record of a 
legal marriage with James Martin, and no record of a legal divorce 
from his former wife can be secured. The records also show that 
the mother of Ola Martin has attempted to give the child, with all 
its rights, to its stepfather, Joe Garrett, a man of worthless reputa- 
tion. 

The child was presented to the council and it has not the first sign 
of Indian blood. This fact is sworn to also by most all of the dis- 
interested witnesses. 

I agree with the council in rejecting this applicant, for the reason 
that no evidence has been produced showing it of Osage blood, and, 
believing the case to be one of simply speculation, I recommend that 
she be not enrolled. 

8. The nfext case is the application of Virgil Herard. This appli- 
cant is a Frenchman ; he admits he has no Osage blood ; simply bases 
his claim on the fact that he was once adopted into the tribe and was 
married to an Osage woman. 

There are no records in this office showing that the applicant was 
ever adopted. The agent at that time allowed his name placed on 
the roll, and the same was never officially reported to the department. 
There was no law for such a proceeding and the same power that 
put him on the roll in 1873 took him off in 1877 or 1878. I am of 
the opinion he never had a right on the Osage roll, and know he has 
not affiliated with the tribe since July 1, 1904 ; hence, for the reason 
of nonaffiliation and want of Osage blood, I hereby recommend he 
be not placed on the Osage roll. 

9. The next application is that of Jane Appleby. She is a white 
woman, who came among the Osages when but a child, back in 1834, 
when their reservation was in Bates County, Mo. Her case is a 
similar case to that of Virgil Herard. She has no Osage blood, but 
claims her right upon the Osage roll for the reason that she was once 
adopted into this tribe. 

There are no records in this office showing this or any other case 
of adoption. She was the wife of an Osage, and it seems that the 
agents, away back in the early days, allowed such intermarried per- 
sons to be placed on the roll to draw rations. The same was never 
reported to the department, and I have never found any authority 
for such proceedings. This applicant has lived in Tulsa, Okla., off 
of the reservation, for the past nine years; hence, for nonaffiliation 
and lack of Osage blood, I recommend that she be not placed on the 
roll at this late date. 

10. The application of Moses Plomondon was the next case taken 
up, and as the proof is about the same as in the two former cases— 
that is, he has no Osage blood and never was a member of the Osage 
tribe — I recommend that his name be not enrolled. 
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11. I make the same recommendation in the Simon Clavier case, as 
the same circumstances exist ; also suggest Clavier has been dead two 
years. 

In connection with the cases of Clavier and Herard, I particularly 
wish to call the attention of the department to the statement made 
by A. W. Hurley, on page 15 of the council proceedings, showing .that 
the statement made by Attorney Belt, showing an official record of 
the adoption of Herard and Clavier, is not true, and there is no such 
record in this office. 

12. Next, in the matter of the children of Isabella Auld, the depo- 
sitions of Isabella and James Auld, the parents of the applicants, 
and J. K. Cooper and Martha Dunham were taken. 

All evidence submitted purports to prove that Mrs. Auld had both 
Kaw and Osage blood; that she elected to become a Kaw, and that 
she is a Kaw, having always lived and affiliated with the Kaw tribe ; 
that she was allotted as a Kaw, and experienced all rights extended to 
the Kaws by the department. The father was a white man. Hence, 
according to all rules, laws, and regulations governing such cases, the 
children must follow the parents ; if the mother, then they are Kaws ; 
if the father, then they are white, and are citizens of the United 
States. 

The facts are these: The two older children were born at a time 
when the department was holding that the children of a white father 
and an Indian mother were not entitled to Indian rights; and the 
allotment of the Kaws was consummated before the department 
changed its ruling in such cases. Afterwards the department held 
that it was in error on this ruling, but, as the Kaws had been allotted 
in the meantime, these two children lost their Kaw allotments and 
rights. 

I am of the opinion that the Kaw Indians owe these two children 
the equivalent of their allotments, but under no circumstances do I 
believe they have a right to back up and get from the Osages what is 
justly due them from the Kaws. • 

The two younger children have been born since the allotment of 
the Kaws ; hence, no chance to get in on the division over there, they 
come over and try to share with the Osages, a tribe they never have 
known or affiliated with. 

Then, again, Mrs. Auld claims her Osage blood from the Lessert 
family, and she furnishes no proof that the Lessert family is of 
Osage blood, and that family has alwavs been on the doubtful list 
among the Osages. The burden of prooi should fall on Mrs. Auld to 
furnish this evidence. Hence, I am of the belief that these children 
should not be placed on the Osage roll, because of the lack of proof 
of Osage blood, nonaffiliation, and of the positive proof that they 
were and are now members of the Kaw tribe of Indians as it exists 
to-day. 

The deposition of George G. La Motte, marked " In the matter of 
several applications for enrollment in the Osage tribe of Indians," 
bears on several cases. 

The object of this testimony is, as I understand it, to prove that 
Virgil Herard, Simon Clavier, Moses Plomondon, and others were on 
the roll back in the seventies, and that it was not necessary to affiliate 
with the tribe to share in its estate. I will admit that these persons 
were once on the Osage roll, but, as I have explained, they were not 



160 ENBOLLMENT OF MEMBERS OF OSAGE TBIBE OF INDIANS. 

put on without authority, and taken off by the same power that placed 
them on. I am of the opinion they never had any legal Osage rights, 
and were simply on the roll to draw rations for themselves and fam- 
ilies. 

As to the question of affiliation, it has always been the policy of the 
Osage people to require affiliation. These cases are of a more serious 
nature than affiliation; they lack any kind of citizenship; simply an 
attempt of certain people to secure a share of the Osage estate. To 
me the same looks like a case of speculation and nothing elese. The 
applicants do not care for the rights, only for financial gain; they 
have never attempted to assist the tribe in any manner or better ite 
condition in any way. 

I am a totally disinterested party, simply a hired agent for the 
Osages, and believe that I look at these cases from a disinterested 
standpoint. My association with these people, as their agent, may 
have prejudiced me in my opinion on these cases, but I know I have 
offered my recommendations from an honest standpoint, and will say 
once more that, in mjr opinion, none of these applicants should w 
placed on the Osage tribal roll. 

Very respectfully, Bet Millard, 

Z7. S. Indian Agent, 



Council Chamber of the Osage National Council, 

Pawhuska^ Ohla.^ November 12^ 1908. 

The Osage council met pursuant to the call of the United States 
Indian agent this date, for the purpose of considering Senate reso- 
lution No. 70, which provides for the enrollment in the Osage tribe of 
37 persons. 

Council was called to order by the chairman or governor. 

Roll call at 10.30 a. m. Quorum present. Councilmen Bacon Rind, 
Bonnicastle, and Shun-kah-mo-lah were absent The acting Indian 
agent read letter from'Indian Office, and explained object of meeting, 
and submitted cases to council. 

The council proceeded with the hearing of the affidavits and rec- 
ords connected with Senate resolution No. 70. 

On motion of McCarthy, duljr seconded by Pah-se-to-pah, the evi- 
dence submitted in the application of G. J. Stratton, Rosa Marr, et 
al., was read and explained. 

Intermission for dinner until 1.30 p. m. 

AFTERNOON SESSION. 

Council called to order by the chairman or governor; all present 
but Shun-kah-mo-lah, who was absent on account of sickness in 
family. 

The council proceeded to consider the evidence in the case of G. J. 
Stratton et al., Rosa Marr and her children, including the Lovelands 
and McCrarys. 

On motion of J. B. Trumbly, duly seconded by Pah-se-to-pah, ap- 
plicants were rejected on the grounds of nonaffiliation, as provided by 
the Osage constitution, customs, and laws ; that they had no intention 
to affiliate; that they were never recognized as Osages, but partici- 
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pated in the electoral right and are citizens of California and the 
United States; that they were born and raised off the reservation and 
their father was white, and have no intention of living among the 
Osages, if enrolled ; also, unsatisfactory showing of Osage blood. 

The next cases taken up are John Thomas Hunt, George Arthur 
Hunt, Mary Elizabeth Hunt, Rhoda May Hunt, and William P. 
Hunt. 

The depositions in these cases were read and explained. The coun- 
cil proceeds to consider the evidence in the above cases. 

On motion of Bonnicastle, duly seconded by Bacon Rind, the ap- 
plicants were unanimously rejected on the same grounds as given in 
the Stratton case, and for further reasons that the applicants failed 
to give a correct history of their family, and that they are unable to 

five correct history of their relatives, and there is not sufficient evi- 
ence of Osage blood ; that they claim their rights through the Clem 
family, who are enrolled through fraud and bribery; that the facts 
shown against the Clem family would not justify the council in en- 
rolling said applicants ; that they never affiliated with the tribe and 
were not recognized as Osages, never having lived among the Osages, 
but were recognized as citizens of the United States. 

On motion of Bacon Rind, duly seconded by McCarthy, the council 
adjourned to meet at 9 o'clock a. m., November 13, 1908. 

November 13, 1908. 

Council met at 9 o'clock a. m. Roll call; all present but Bacon 
Rind ; Shun-kah-mo-lah arrived after roll call. The cduncil took up 
the consideration of the applications of Peter M. Revard, Mary J. R. 
Crump, et al., for enrollment in the Osage tribe. 

The evidence submitted on behalf of these applicants was read to 
the council and explained. The council then proceeded with the con- 
sideration of the evidence in these cases. Letters from the War and 
Navy departments relative to the enlistment of Peter M. Revard, ad- 
dressed to the attorneys for the nation, were read, which shows that 
Peter M. Revard 's name was not shown among the enlisted men. 
Motion was made by Bacon Rind to reject the applicants in this case 
on similar grounds as the other cases, that they were born and raised 
off the reservation and have failed to establish the fact that they are 
of Osage blood, claiming onlv through some of the Revards, already 
on the roll, who were enrolled throu^ fraud ; further, that the appli- 
cants were never recognized as Osages, but are citizens of the United 
States. The motion was duly seconded by Pah-se-to-pah and unani- 
mously carried. 

Intermission for dinner ; to meet at 2 o'clock p. m. 

^FTERl^OON SESSION. 

Council met at 2 p. m. ; members all present. 

The matter of the application of Pearl Callahan for enrollment 
in the Osage tribe of Indians was next taken up. The deposition of 
Mrs. Amanda Gussman, mother of Pearl Cauahan, was read an<i 
explained. 

This case was temporarily postponed for the reason that Miles & 
Leahy, attorneys for the applicant, objected to taking She-she's testi- 
mony in the presence of the council. 
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Mrs. Amanda Gussman had been requested to be present at the 
council session, but refused on account of Pearl's sickness. 

The matter of the applications of Angeline James, Nora James, 
Floyd Thompson, Grace Thompson, and Thelma Thompson for en- 
rollment in the Osage tribe of Indians was next taken up. 

The evidence in these cases was read and explained. 

The qouncil next proceeded to consider the evidence submitted in 
the above cases, the names of the applicants being Angeline James, 
Nora James, Floyd Thompson, Grace Thompson, and Thelma 
Thompson, 

Mr. J. B. Trumbly moved to reject the above applications on the 
same grounds as the others, and for further reasons they were bom 
as Kaw Indians, on Kaw Reservation, and have never lived with 
Osages, they being both Kaws and citizens of the United States; 
their parents have participated in the allotments of the said Kaw 
tribe and have never affiliated with the Osage tribe, but were offi- 
cially recognized as Kaw Indians and were never at any time recog- 
nized as Osages, and were citizens of the United States at birth of 
applicants. 

Motion duly seconded by Bacon Rind and carried unanimously. 

The matter of the applications of Blanc Pappin, Justin Pappin, 
Maudie Fronkier, and Panzy Fronkier was next taken up. 

The evidence in these cases was first read and explained. 

The council proceeded to consider the evidence submitted in the 
above cases. 

Mr. Bacon Rind moves that the applicants in the above case be 
rejected on the grounds as stated in the other cases, and for further 
reasons that the persons whom these people claim their rights 
through have relinquished their Osage right, if they ever had any, 
and voluntarily selected the Kaw rights, and from whom they have 
received their benefits and shared in the allotment with said tribe, 
and were also officially recognized as Kaws and were never at any 
time recognized as Osages ; these applicants are Kaws and citizens of 
the United States. 

Motion was duly seconded by Pah-se-to-pah and was carried 
unanimously. 

After a strenuous hard day's labor the council adjourned at 7.30 
p. m., to meet at 9 o'clock a. m., November 14, 1908, on motion of 
Trumbly, seconded by Bacon Rind. 

November 14, 1908. 

Council met at 9 o'clock a. m. 

Roll call at 9 o'clock a. m. Present, Governor Bigheart, Assistant 
Chief Fred Lookout, Councilmen McCarthy, Logan, Bonnicastle, 
King, Shun-kah-mo-lah, Pah-se-to-pah; absent, Bacon Rind and 
Trumbly, who came in later. 

The matter of the application of Pearl Callahan, for enrollment in 
the Osage tribe of Indians, which was temporarily postponed at the 
last meeting, was taken up. Pah-se-tp-pah moves that the council 
insist that She-she and the other witnesses, on behalf of the nation, 
be examined in the presence of the council, as requested by certain 
United States Senators. 

Motion was duly seconded by McCarthy, and was unanimously 
carried. 
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The first witness examined on behalf of the nation was She-she, 
whose testimony was taken down and is in record. 
Intermission for dinner ; to meet at 2 o'clock p. m. 

AFTERNOON SESSION. 

Council met I all members present. 

The next witness examined was To-wah-e-he, on behalf of the 
nation, after which Moh-she-tah-moie was examined on behalf of 
the nation. Their testimony will be found in record. 

This case again temporarily laid aside. 

The matter of the application of Ola Martin, for enrollment in 
the Osage tribe of Indians, was next taken up. 

The first witness examined was John Coleman, on behalf of the 
nation, after which Dave Sears was examined ; the next witness was 
Florence Pryor, on behalf of the nation. Their testimony will be 
found in the record. 

Bacon Rind moves to adjourn until Monday, the 16th of November, 
1908, at 9 o'clock a. m., which was duly seconded by Shun-kah-mo- 
lah; carried unanimously. 

Monday, November 16, 1908. 

Council met pursuant to adjournment of last session. 

Roll call at 11 o'clock, a. m. ; present, Governor Bigheart, Assistant 
Chief Fred Lookout, Shun-kah-mo-lah, King, Pah-se-to-pah, Bonni- 
castle. Bacon Rind, and J. B. Trumbly ; absent, McCarthy and Logan. 

Mr. J. B. Trumbly moves that we proceed with the examination of 
witnesses. 

Duly seconded by Bacon Rind ; was carried. 

G. J. Stratton was first examined on his behalf in the Stratton 
cases. His testimony will be found in the record. 

The next witness examined on behalf of the nation in the matter 
of the application of Ola Martin was John F. Lawrence. Testimony 
will be found in the record. 

Intermission until 1.30. p. m. 

afternoon session. * 

Council was called to order by the governor and proceeded with 
business. (Logan arrives; was absent at the morning session.) 

The first witness examined at this session was May LaForce, in 
behalf of the nation, in the Ola Martin case. Testimony will be 
found in the record. 

The next witness examined was Charles Coleman, on behalf of the 
nation, in the Ola Martin case. Testimony will be found in the 

record. 

The next witness was John Sizemore, who testified on behalf of 
the nation. Testimony will be found in the record. 

The next witness on behalf of the nation was Alex Pappin, whose 
testimony will be found in the record. 

Trumbly moves to ac^ourn until 9 o'clock a. m., Tuesday, November 
17, 1908 ; seconded by Pah-se-to-pah. Adjourned. 
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Tuesday, November 17, 1908. 

Council met at 9 o'clock a. m. ; roll call at 10.30 o'clock ; members 
all present. 

On account of two more witnesses to arrive to give testimony on 
behalf of the nation, the matter of the application of Ola Martin 
for enrollment in the Osage tribe of Indians, the council temporarily 
postponed further hearing in the case. 

Coimcilman Trumbly moves that owing to the above reason to 
proceed with the reading of evidence in the matter of the applica- 
tion of Virgil Herard for enrollment in the Osage tribe of Inaians, 
which was seconded by Bonnicastle and was carried. 

The evidence in the above case was read and explained. 

The council next proceeded to consider the evidence in llie ubove 
case, and after such consideration Mr. Bacon Rind moves that the 
above applicant for enrollment be rejected, for the reason that he, 
Virgil Herard, or better known to the Osages as " Joe Herard," is a 
white man of French descent; that he was once enrolled for a short 
time, so he claims, but it was to enable him to draw rations when he 
was poor, and that while he was on the roll he had the use of about 
30,000 acres of Osage lands for pasture purposes, for which pasture 
he paid nothing to the nation ; that he is now worth, according to 
his own statement, $150,000 ; that he has not been on roll for thirty 
years; and, further, that nowhere in the record does he state what 
per cent of Osage blood he possesses, but admits that he is a French- 
man and a resident of Kansas, and that he has never made any effort 
to be placed on the Osage roll, but that his application is pushed by 
the attorneys representing him ; that he never was at any time recog- 
nized as an Osage Indian. 

The above motion was seconded by Pah-se-to-pah and was unani- 
mously carried. 

Intermission until 2 o'clock p. m. 

AFTERNOON SESSION. 

The matter of the application of Ola Martin for enrollment in 
the Osage tribe of Indians was resumed. 

The next wit»ess examined in the above case in behalf of the 
nation was Mrs. John Sizemore. Testimony will be found in the 
record. 

After the hearing of the testimony of Mrs. John Sizemore in the 
case of Ola Martin, the counsel for the Osage Nation announced that 
that was their case, and that they had no further testimony in any of 
the cases. Whereupon Major Miles, upon behalf of the applicants, 
asked the council that he be given permission to go upon the witness 
stand, along with Thomas Mosier and another interpreter, and make 
a statement that would vindicate themselves in the PeaH Callahan 
case, as She-she had made certain statements that reflected upon 
them, but that they did not desire to introduce any new evidence in 
any of their cases ; whereupon the counsel for the Osage Nation said 
that they would admit that Major Miles would swear that he never 
paid She-she any money, as claimed by She-she, and that the inter- 
preters mentioned above would swear that thej did interpret between 
Major Miles and She-she, but counsel for nation do not admit truth- 
fulness of said statements. 
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Bacon Rind moves that the request of Major Miles for permission 
to go on the witness stand, along with Thomas Mosier and another 
interpreter, and make a statement that would vindicate themselves 
in the Pearl Callahan case, be and is hereby denied, for the reason 
that none of them are on trial, and the council is not sitting to vindi- 
cate anyone ; that we are making our side of the case now, and that 
it would consume, unnecessarily, all the time due us, and that they 
had every opportunity to complete their side of the case. Which 
motion was seconded Tby Shun-kah-mo-lah ajid was carried, 7 to 1, 
Mr. Trumbly not voting. 

The council proceeded to consider the evidence submitted in the 
Pearl Callahan case. 

Bacon Rind moves to adjourn to meet at 9 o'clock a. m., November 
18, 1908, at which time to take up the Pearl Callahan case, duly 
seconded by Bonnicastle, and carried. Adjourned. 

Wednesday, a. m., November 18, 1908. 

Council met as per adioumment 

Roll call, 10.15 a. m. Present, Governor Bigheart and the assistant 
chief, Fred Lookout, Trumbly, Pah-se-to-pan, Bacon Rind, Logan, 
McCarthy, King; absent, Shun-kah-mo-lah and Bonnicastle. 

The council proceeded to consider the testimony and depositions sub- 
mitted in the matter of application of Pearl Callahan for gnroUment 
in the Osage tribe of Indians. Bacon Rind moves that we, the Osage 
council, proceed to consider this and the balance of the cases in execu- 
tive session, without the presence of the counsel on either side. Mo- 
tion duly seconded by McCarthy and carried. 

At this time one of the attorneys for the applicant, Mr. E. F. 
Scott, made a statement against the will of the council, which will 
be found in the record, after which P. A. Shinn, one of the counsel 
for the nation, replied to Mr. Scott's statement, which will also be 
found in the record. The chairman of the council, or principal of 
the Osage Nation, and Bacon Rind also made statements, which will 
be found in the record. 

Intermission for dinner was ordered at 1.30 p. m., to meet again 
at 3 o'clock p. m. 

AFTERNOON SESSION. 

The deposition of Amanda Gussman on behalf of Pearl Callahan 
was read the second time. 

The council proceeded to consider the evidence in the matter of the 
application of Pearl Callahan for enrollment in the Osage tribe of 
Indians. ' 

The above case is temporarilv postponed until Thursday, Novem- 
ber 19, 1908, to give the counsel for the applicant a chance to exam- 
ine a witness in the Ola Martin case, as agreed upon by the counsel 
for the nation and the applicant 

The testimony of Pearl Armstrong on behalf of Ola Martin was 
here taken and will be found in the record. 

Trumbly moves to adjourn until 9 o'clock a. m., Thursday, Novem- 
ber 19, 1908. Seconded by Shun-kah-mo-lah; carried. Adjourned. 
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morning session. 

November 19, 1908. 

Council met as per adjournment. Roll call at 10.30. Present, all 
of the members. 

The case of Pearl Callahan, which was temporarily postponed at 
the session of the 18th, was taken up for further consideration. 

Bacon Rind (through Interpreter Harry Kohpay). I have known 
She-she from boyhood, when we used to play together, and associated 
with each other in our boyhood. At that time we lived up along the 
Caney River until we moved down in this country. We separated 
for a short time, when She-she joined another band of Osages, headed 
by Wah-ti-an-kah, that used to live in the neighborhood of August 
Captain's vicinity. There he was married to a half-blood Qua^aw 
and half-blood Osage Indian woman, and after which time I have 
seen him often. I know of my own personal knowledge that She-she 
and this first woman had no children. After her death he married 
again to a full-blood Osage woman ; that during their life as man and 
wife I never knew of them having any children ; and after she died 
he married his third wife, an Osage woman, who he now lives with, 
with no children ; and to my personal knowledge I know of no chil- 
dren born to any one of these women that She-she married. 

In view of these facts, having three wives and no children up to 
the presei^t, I would consider it impossible that he was the father 
of this child. 

Pah-se-to-pah moves to reject the above applicant for the follow- 
ing reasons : 

1. That the burden of proof lays on the applicant to show the 
Osage blood, but they have failed to do so. 

2. That the child was born in wedlock, the mother being legally 
married to Harry Callahan, a white man, before the birth oi the 
child. 

3. That the testimony submitted for the applicant fails to show 
that She-she was the father of the child, and he denies it. 

4. That the child was born outside of the Osage Nation and always 
lived in Kansas and Missouri, and has never affiliated with the tribe 
nor intends to come and live with the Osages if enrolled. 

5. That testimony shows that mother of applicant was an immoral 
woman at the time she claims. She-she seduced her, and that she had 
relations with both Indians and whites. 

6. The only evidence in record as to time when She-she was 
intimate with mother of applicant was in the summer, and the mother 
was married to Callahan November 28, and the child was bom July 
10 following, seven and one-half months after marriage to Calla- 
han, thus showing improbability, if not impossibility, of She-she 
being the father. 

7. That the Osage council learns from one of its leading members, 
who has known She-she from boyhood up to the present, that She-she 
has been married three times to three different women, and has failed 
to have children from any of them. 

The above motion was duly seconded by McCarthy and was unan- 
imously carried. 

Intermission for dinner, to meet at 1 o'clock, p. m. 
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AFTERNOON SESSION. 

Council in session at 1 o'clock p. m. 

Takes up the matter of the application of Ola Martin for enroll- 
ment in the Osage tribe of Indians. 

The evidence in this case was read and explained. 

The council then proceeded to consider the evidence. 

Councilman McCarthy moves to reject this applicant for the 
reason that no new evidence has been submitted as to this child, Ola 
Martin, having Indian blood ; that it has been proven by witnesses 
on behalf of the nation that child is ill^timate and that the mother 
was a bad woman prior to her alleged marriage to Martin and of 
loose character; that Martin had a wife living at the time of his al- 
leged marriage to Mrs. Armstrong and was undivorced; that the 
evidence shows that Mrs. Armstrong stated that a white cowboy was 
the father of the child, and the witnesses testified that she was pr^- 
nant before she ever met Martin ; that the child has the features of a 
white child, with no Indian features ; that witnesses also testified that 
Joe Garrett, stepfather of Mrs. Armstrong, said he was the father 
of the child; said Garrett has a contract of adoption with Mrs. Arm- 
strong by which he will get all benefits in case the child is enrolled ; 
that tne mother is of very bad moral character at the present time. 

Boimicastle seconded motion, which was unanimously carried. 

Next was the matter of the application of Jane Appleby for enroll- 
ment in the Osage tribe of Indians. 

Deposition of Jane Appleby, on her behalf, was read and ex- 
plained, after which the deposition of Isaac T. Gibson was read and 
explained. 

The council proceeded to consider the evidence in the above case, 
and on motion of Boimicastle, duly seconded by McCarthy, the coun- 
cil* adjourned to meet at 9 o'clock a. m., November 20, 1908. 

Friday, November 20, 1908. 

Council met at 9.30 o'clock a. m. ; present, all members but Shun- 
kah-mo-lah. The consideration of the evidence submitted in the Jane 
Appleby case was resumed. 

Bacon Rind moves that this applicant be rejected for the following 
reasons : That she, Jane Appleby, is a white woman who lived among 
the Osages a long time and does not claim Osage blood ; that she at 
one time married an Osage and was placed on the rolls in order to 
get rations; that afterwards she married a white man; that she is 
now worth $75,000; that in 1905, on the plea of being poor, which 
was untrue, the department placed her on the Osage annuity roll for 
life, against the ODJection of the Osage council. She now seeks to 
share also in the lands and funds of the Osages. It will, in the opin- 
ion of this council, be a ffreat injustice to the Osages to enroll the 
applicant, and thus enable her to share in their property, anfi it 
would also be against the constitution, laws, and usages of the Osage 
people. Applicant is not affiliating and has not for the last ten years; 
she IS a white woman, without Osage blood ; and has wealth sufficient 
to live comfortably, which wealth is the result of her living with the 
Osages. 

S. boc. 744, 60-2 ^12 
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The above motion was seconded by Bonnicastle and was unani- 
mously carried. 

The matter of the application of Moses Plomondon for enrollment 
in the Osage tribe of Indians was next taken up. 

The evidence in the above case was read and explained to the 
council. 

The council next proceeded to consider and discuss the evidence in 
this case. ^ 

Trumbly moved to reject the above applicant, for the reason that 
he (Moses Plomondon) is a white man, with some Cree Indian blood, 
born in the State of Washington, and claims no Osage blood ; that he 
was wrongfully placed on the Osage roll in 1873, and as a result of a 
thorough investigation was struck off the roll in 1875 or 1876. He 
married an Osage woman, and his wife and his children are on the 
Osage roll. He was rejected by former Osage councils on account of 
being a white man. He is now living in Kansas. The laws and cus- 
toms of the Osage tribe are against enrolling persons of no Osage 
blood and who are not affiliating with the tribe. 

Trumbly's motion was seconded by Bonnicastle and was unani- 
mously carried. 

Intermission for dinner to 1.30 p. m. 

AFTERNOON SESSION. 

All members present. 

In the matter of the application of Simon Clavier for enrollment in 
the Osage tribe of Indians, the old evidence in this case was read to 
the council the second time, no new evidence having been submitted. 

Council proceeds to discuss the evidence in the above case. 

A. W. Hurley appeared before the council at this time and stated 
that he is the chiei clerk of the Osage Indian Agency and filled such 
position since August 1, 1903. 

His attention bein^ called to that portion of Attorney Belt's state- 
ment in connection with the applications for the enrollment of Vir^ 
Herard and Simon Clavier, shown on page 18 of the published report 
of the hearing before the Committee on Indian Affairs, United States 
Senate, on joint resolution No.^ 70, Document No. 482, which reads as 
follows : 

The applicants showed that they had never theretofore been able to discoTer 
the records of the council proceedings whereby they were adopted in 1874. 
Agent Frantz furnished a certified copy of said council proceedings, found upon 
the files of his office, and whereon was the following ; 

" Simon Clavier, adopted." " Virgil Herard, adopted by marriage." 

He says that he has never known of any such record being on file 
in the Osage Indian Agency office, and that a thorough searcn, on at 
least two occasions, f aned to disclose any such record in the agency 
office, and he is positive that Agent Frantz did not furnish a certified 
copy of the council proceedings of 1874, referred to, as claimed. 

Bonnicastle moves to reject the applicant, he being a white man, 
on the grounds of nonaffiliation and that no new evidence has been 
submitted ; that the former council has heretofore denied the applica- 
tion because he was a white man and not entitled to share in tribal 
rights, in which the department concurs; and for further reasons, 
that he was wrongfully enrolled with the Osages that he might draw 
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rations when he was poor; and for a further reason, that he is now 
dead. 

The motion was seconded by Eoman Logan and carried unani- 
mously. 

The matter of the application of Isabella Auld's children for en- 
rollment in the Osage tribe of Indians was next taken up. 

The evidence in the above case was read and explained to the 
council. 

The council proceeded to consider and discuss the evidence in this 
case. 

Pah-se-to-pah moves to reject the applicants on the following 
grounds, offered by the councilmen : 

1. Nonaffiliation. 

2. Isabella Auld, mother of applicants, was bom a Kaw on the 
Kaw Reservation, her father then living and affiliating with the 
Kaws, and was never on the Osage rolls, and never drew any Osage 
payments. 

3. That the applicants also claim their rights through the Lessert 
family, who have no Osage blood at all, but were enrofled years ago, 
on the appeal of the mother to the Osage chiefs, who knew them, to 
draw rations when they were poor. 

4. That even if the grandmother had any Osage blood, the appli- 
cants take their tribal membership from the tribe the mother oe- 
longs to. 

5. That if any tribe of Indians should look after the Aulds, it is 
the Kaws, the tribe to which they belong. 

6. That under the act of 1897 Indian children take status of 
mother. 

7. That if the Kaws want to take care of these children they could 
have done so in the Kaw allotment act, by providing, as does the 
Osage allotment act, allotments for children born of white fathers. 

8. That the Commissioner of Indian Affairs some years ago notified 
Indians, and particularly Kaws, that if they claimed blood of two 
tribes, they must elect which tribe they chose, and from then on would 
be members of that tribe only, and also the children later born to 
them. The Aulds come under this class. 

The above motion was seconded by King and was unanimously 
carried. 

The matter of application of G. J. Stratton et al. for enrollment in 
the Osage tribe of Indians was reconsidered. 

The testimony of G. J. Stratton, who appeared before Osage coun- 
cil and testified, and the affidavit of Kosa Marr, which was read before 
the council, were both considered. 

Bonnicastle moves to sustain the former action of this council in 
these cases, for the reason that Stratton admits he is a citizen of Cali- 
fornia and has participated in the municipal elections thereof, and 
that he is still a citizen of the United States. 

The motion was seconded by McCarthy and carried unanimously. 

The council proceeds to consider the matter of appointing a com- 
mittee to draft a general resolution on the subject or the enrollment 
applications under consideration. 

Pah-se-to-pah moves that the principal chief be, and he is hereby, 
authorized and directed to select a committee of three for this pur- 
pose. Motion duly seconded by Shun-kah-mo-lah and carried. 



170 ENROLLMENT OF MEMBERS OF OSAGE TRIBE OF INDU.NS. 

The principal chief appointed the following committee to draft 
resolutions covering the cases embraced in Senate resolution No. 70, 
recently acted on by the council: 

Harry Kohpay, Arthur Bonnicastle, and Edgar McCarthy. 

The council adjourned to meet at 9 o'clock a. m. November 21, 1908. 

Saturday, November 21, 1908. 

Council met as per adjournment. 

Roll call at 10 o clock a. m., all present. 

The report of the committee appointed to prepare a general reso- 
lution covering Senate resolution No. 70 was m order. 

Chairman. The council is ready to hear the report of the com- 
mittee. 

Kohpay. The committee is ready to make its report. 

Trumbly moves that the report of the committee appointed to 
prepare general resolutions be read and explained. 

Duly seconded by Bacon Eind and was carried unanimously. 

REPORT OF COMMITTEB. 

Osage Indian Agency, 
Pawhuaka, Okla., November 2U ^^08. 
To the Osage National Council, 

Pawhuska, Okla. 

Gentlemen: We, your committee, bejr to submit the following resolution for 
your approval and adoption. The resolution, you will see, covers all of the 
cases embraced in Senate resolution No. 70. Hoping the same will meet with 
your hearty approval, we are, 
Your obedient servants, 

Harry Kohpay, 
Arthur Bonnicastle, 
Edgar McCarthy, 
Committee on General Resolutions. 

Resolution. 

Resolved, by the Osage national council, that it hereby adheres to its former 
action refusing enrollment to G. J. Stratton, Jerald Stratton, Theresa Stratton, 
Therma Stratton, Rosa Marr, Chlora Loveland, Hattle McCrary, Mamie Mc- 
Crary, George Arthur Hunt, John Thomas Hunt, Thomas John Hunt, Mary 
Elizabeth Hunt, Rhody May Hunt, William P. Hunt, Peter M. Revard, Mary 
J. R. Crump, Pauline Crump, Edward R. Crump, Archie William Auld, Harry 
Auld, Flora Auld, Maudie Fronkier, Panzy Fronkier, Blon Pappan, Justin 
Pappan, Angeline James, Nora James, Floyd Thompson, Grace Thompson, 
Thelma Thompson, Moses Plomondon, Virgil Herard, Simon Clavier, Jane 
Appleby, Ola Martin, Pearl Callahan, Addle May Auld ; and that it requests the 
aid of the Commissioner of Indian Affairs and the Secretary of the Interior In 
preventing any of these persons obtaining lands and moneys from the Osages or 
being placed on the Osage rolls, as they are not entitled, under any of the laws, 
usages, or customs of the Osage Nation, to enrollment, nor nre they entitled 
under the laws and judicial decisions of the United States. We understand 
who are members of a tribe owning its lands by purchase, as do the Osages, is 
to be determined chiefly by the laws and usages of the tribe in which they seek 
membership. 

The Osage national council, out of respect for the United States and the 
Senate Indian Committee and the Secretary of the Interior and the Commis- 
sioner of Indian Affairs, have again carefully gone over these cases and passed 
once more on each one, although it made an agreement with the United States, 
which Congress enacted into law June 28, 1906, under which these cases have 
been finally determined and the parties named rejected. If any cases are 
to be reopened, notwithstanding this law, then the Osage Nation believes it 
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should have the right to reopen the cases of a large number of persons who 
secured enrollment by fraud, and since having succeeded in keeping on the 
rolls by obtaining, without the knowledge of the Osage Nation, a line placed 
in the Osage allotment act of 1906, as an amendment, that no persons should be 
stricken oflC the roll except for fraud found by newly discovered evidence. But 
for these last words many of these people would have been stricken oflP, as we 
have understood, by the Secretary of the Interior. The Osage allotting com- 
mission and the Commissioner of Indian Affairs did reconunend that they be 
stricken off. Fraud is a thing that only slowly comes to light, and it was but 
recently the Osage council could get evidence of the fraud and witnesses to 
testify to it, because of rows and disputes among the perpetrators, though it 
does not seem to be what the white men acknowledge as newly discovered 
evidence. 

Many of the applicants are claiming enrollment because they have relatives on 
the rolls, when the fact is in some instances these relatives have no right on the 
rolls, but got on by fraud, and in other instances the relatives named years ago 
came back to and lived with the Osages, and the Osages then being poor and 
these people wanting to become Osages with them, allowed them to join the 
nation. Many persons on our rolls are not Osages by blood, but were admitted 
through charity. The persons now applying because they have relatives on the 
rolls do not live among the Osages and will not come among them except they 
are first promised fine lands and moneys, and in some cases they do not even want 
the lands, but only the money, so they will not have to live with the Osages. 
Nearly all of these applications are being pushed by attorneys and a former 
Osage Indian agent, who are to get one-half of what the applicants receive. 

The Osages always have required affiliation of persons claiming to be Osages 
and who want to share their property. The Osage constitution and laws are 
modeled after those of the Oherokees, and not one of the applicants under deci- 
sions rendered by the Department of the Interior and the courts would be en- 
titled to enrollment. The Osages paid for the lands they occupy, and Congress 
by its legislation gave them the same privileges as the Cherokees. Their laws, 
usages, and customs are against enrollment of the applicants who claim some 
small portion of Osage blood, but who were bom either among whites and are 
white citizens or were bom among other tribes and have never lived with the 
Osages and claim Osage allotments because they were refused allotments In the 
tribes to which their parents are members. This is no reason why the Osages 
should share their property with them. The Osage children bom since July 1, 
1907, have no right to share in Osage tribal lands or funds, and children of 
other tribes should not get greater Osage rights than new-bom Osage children, 
but should look to their parents for care and support out of the allotments the 
parents have In other tribes, just as Osage children born since July 1, 1907, must 
look to their parents. 

We understand the Osage laws, usages, and customs In these matters conform 
to decisions of the Department of the Interior and of the courts and of acts 
of Congress. We can see no reason, therefore, except the greed of persons 
wanting a share of our lands and moneys now being distributed, why any 
different and new rule should be applied to the Osages than has applied for 
many years past. 

Two claims are made because of illegitimacy. The council have means of 
information on these matters and do not believe these cases are even worthy 
of charity. The evidence In these cases clearly shows that the women were 
not of moral life. The Secretary of the Interior rejected them as a matter of 
public policy. The Osages never would be safe if a different rule were adopted. 
The real motive and Inspiration behind these claims Is that the children are 
not to get the lands and moneys, but are to tum over a large part of it to 
grown persons, attorneys, and a former United States Indian agent for the 
Osages, who Is using Information obtained while agent against the Osages. 

A few of the applicants claim by adoption. They never were formally 
adopted, but were permitted to draw rations and live among and use the 
Osage lands, and forty years ago they, for cause, were dropped from the rolls, 
and no effort has been made to have themselves restored until lately. Each of 
these adopted citizens made much money off privileges on the Osage Reserva- 
tion and Is now well off. 

In conclusion, the council beg to repeat that the Osage rolls were by solemn 
agreement between the United States and the Osage Nation finally closed nearly 
two years ago by the allotment act of 1906 ; that the claims of these applicants 
were then fully and fairly considered by the council, the Commissioner of In- 
dian Affairs, and the Secretary of the Interior, and rejected as being without 
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merit, and several of them were again considered on motion for review and 
denied. The Osage Nation would regard it as a gross injustice to enroll these 
persons over its objections, and therefore earnestly beseech the Secretary of 
the Interior, the Commissioner of Indian Affairs, and the Congress, in fulfillment 
of the promises made by the Government to the tribe, to save them from spolia- 
tion by keeping the rolls closed as provided by the allotment agreement of 
1906, and we again request that the lands and funds belonging to the Osages be 
divided and distributed as provided by law without further delay. 

Be it further resolved, That the council and secretary and an interpreter, to 
be appointed by the principal chief, be, and they are hereby, directed to proceed 
to Washington during the coming session of Congress and there assist the at- 
torneys for the Osage Nation in defeating Senate resolution No. 70, which 
provides for the reopening of the Osage rolls, contrary to the allotment agree- 
ment of 1906, the expenses of said council delegation to be paid out of any 
Osage funds available for that purpose. 

The council have considered and set forth the main reasons for its action in 
each case or family mentioned in Senate resolution No. 70, as follows : 

6. j. stbatton, bosa mabb and childben, including the lovelands and 

m'cbabys. 

These applicants and their children were bom, raised, and are living in 
California, and except for one visit of about a month (and a visit by Stratton 
to appear before the council), when they made application, have never been 
on the Osage Reservation, and have no intention now of coming unless they are 
first enrolled. They claim rights because some years ago their half-brother 
and half-sister got on the rolls. The brother and sister were born in Missouri, 
and their mother then, they claim, though it is not proven, was drawing as an 
Osage. The half-brother and sister came to live with the Osages more than 
twelve years ago and were admitted. The mother went to California, and there 
the applicants and their children were bom to a white father. The mother had 
little Indian blood, if any. At that time the mother had given up all Osage 
claims, so the children were born of parents who were citizens of the United 
States; and others are grandchildren bom of persons substantially white and 
recognized by the whites as citizens of the United States. G. J. Stratton 
acknowledged he was a citizen of California and that he voted there at 
municipal and State elections. It would be against the Osage constitution and 
laws and the rulings of the courts of the United States to admit these appli- 
cants. Their only desire is to get some of the money that will be divided among 
the Osages, and they have never attempted to affiliate with the nation. The 
Osage constitution and laws require affiliation. 

THE HUNTS. 

John T. Hunt was bom in Bates County, Mo., and later lived in Texas and 
Arkansas. He claimed his mother had some Osage blood, how much he did 
not know, and neither did he Imow if she ever affiliated with the Osages. 
She died in Bates County, Mo. He claimed Mary Clem was his half-sister 
and was on the Osage rolls. His wife was white and so was his father. The 
Osages always have claimed the Clems should not have been enrolled, and that 
they got on by fraud and bribery. The department, we understand, would not 
have let them stay on the rolls except that the Osage allotment act, unknown to 
the Osages, was changed so as to say no " person should be put off the rolls for 
fraud, except upon newly discovered evidence," and that there was not enough 
of what could be called newly discovered evidence to put them off, but that 
there was enough evidence to keep any others off claiming through the same 
source, as neither John T. Hunt or his children are shown to have been bom 
to parents, either on the Osage rolls or living on the Osage reservation, at 
the time of birth of any of them, and as none of these applicants ever lived on 
the Osage reservation until they applied to get on the Osage rolls they have 
no shadow of right to enrollment. 

FETEB M. BEVABD AND MABY J. B. CBUMP AND CHILDBEN. 

Peter M. Revard was born in California and Mary J. R. Crump in Kansas 
City ; their mother was white, and neither of their parents at the time of their 
birth was on the Osage rolls, nor was a resident of the Osage Reservation. 



ENEOLLMENT OF MEMBERS OF OSAGE TRIBE OF INDIANS. 17S 

Neither applicant ever resided on the Osage Reservation until 1904, when they 
came to make application for enrollment. Peter M. Revard is single and Mary 
Crump is married to a Canadian. The applicants claim enrollment because 
they had a father, who is now dead, and have a sister on the Osage rolls, and 
that they have some Osage blood. They admit they never lived on the Osage 
Reservation before applying for enrollment. Peter Revard says he applied to 
be enrolled in 1888, but the council refused him because he would not pay 
them to enroll him, and he left for California. He claims to have enlisted in 
the United States Navy, but the records of War and Navy Departments do 
not show it. The father and sister, who were enrolled, lived on the Osage 
Reservation and made their home with the Osages for some time before apply- 
ing, and permanently after enrollment. At that time the Osages were not con- 
sidered rich, and they admitted persons easily who claimed to have Osage 
blood and would live with them, especially if some money was paid persons of 
influence. 

The father and sister of applicants are among those who, the Osages claim, 
were enrolled by fraud and should not be enrolled, as they bought their way 
by bribing the council. The sister admits she got on the rolls in 1882 and 
then left for California and received no annuities while she was away because 
she had left the tribe; that she got readmitted about six years later and 
then gave half of the money back to one Gray, chief clerk at the time to Indian 
Agent Miles, and that Gray said it was partly for some one else. This sister 
also testified that she gave one councilman $100 in cash and a note for $100 to 
be enrolled. 

The Osages deny these applicants are of Osage blood, but even if they have 
some small quantity of Osage blood (some Revards having some Osage blood 
and other Revards having no Osage blood), they are not entitled to and should 
not be enrolled because they were born citizens of the United States, and under 
the laws and customs of the Osage tribe persons born outside the tribe and 
living away from the tribe have no rights in tribal property. It is not claimed 
the father of applicants was on the Osage rolls until 1892, when applicants were 
both grown. Affiliation is required by the Osage constitution and the custom 
and laws of the tribe. The United States always has held in the case of other 
tribes, most of which tribes do not hold their lands by purchase as do the 
Osages, that if a man who having Indian blood is born outside of the reserva- 
tion of a father and mother who at the time are not tribal members, the 
children are white persons and not Indians. The Osages were under ne 
obligations to a^pt the father and sister of the applicants, and they are among 
those, it is claimed, who were admitted by fraud, but even if the Osages did 
adopt them years ago, and when the father and sister were making their home 
among them, that is no reason why the Osages must admit applicants or any 
others of their families in violation of their constitution and laws. 

Mrs. Crump has two children, Pauline Egbert and Edward R. Crump, who 
also make application. Neither of them were born or ever lived on the Osage 
Reservation, and neither of their parents ever were on the Osage rolls, so that 
under all the rulings of the courts and the departments they have no right to 
Osage enrollment. 

THE ATJLDS. 

Isabella Auld, Kaw, married James Auld, white, and they had four children. 
Two of these children were born before the Kaw allotment act. Application 
was made for enrollment of these children as Kaws, and was refused by the 
department on the ground that the children took the status of their white 
father. 

Isabella Auld was bom a Kaw on the Kaw Reservation, her father being a 
Kaw named Pappan, and both father and mother then living and affiliating 
with the Kaws. Isabella Auld never was on the Osage rolls, and never drew 
any Osage payments. Isabella Auld never lived with the Osages, and was on 
the Kaw roll from birth and was allotted with the Kaws. 

The Auld children were born Kaws, on the Kaw Reservation, and never 
have lived among the Osages, and are not now living with them. No claim 
to Osage rights was made until the department denied the children Kaw rights 
because their father was white. This denial could have been remedied by 
providing in the Kaw allotment act, as was done in the Osage allotment 
agreement, that children of white fathers should receive allotments. 

The applicants claim their grandmother, Bemice Houston, had some Osage 
blood, but how much their mother, Isabella Auld, does not know. It is claimed 
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Bemice Houston was an Osage because she was a niece of Frank Lessert 
The Osages deny the Lesserts were of Osage Indian blood, but say they took 
the Lesserts into the tribe years ago because the father of the Lesserts died 
leaving a number of children, and on the appeal of the mother to the Osage 
chiefs, who knew them ; the Osages adopted the Lesserts as an act of kindness 
and so they might draw rations, and not because they were of Osage blood. 

The Osage laws, usages, and customs always have been that if a woman from 
her birth is a member of some tribe other than the Osage and never becomes 
a member of the Osage, that if she marries and has children, these children 
have no claim whatever on the Osages, even if their grandmother had any Osage 
blood, the children taking their tribal membership from the tribe their mother 
belongs to. 

If any tribe should look after the Aulds, it is the Kaws. The Kaws, after 
these children were left off the roll, were voted $155,000 by Congress, and the 
applicants should have been taken care of out of that sum, if they have any 
Indian rights. 

As early as 1878 the Commissioner of Indian Affairs notified Indians, and 
particularly Kaws, that if they claimed blood of two tribes they must elect 
which tribe they chose, and from then on would be members of that tribe only, 
and so would children later born to them. The Aulds come exactly under this 
class. In 1897 Congress enacted that children should take the status of the 
tribe of which their mother was a member, 

FBONKIEB AND PAPPAN. 

Maud and Panzy Fronkier are children of Mitchell Fronkier. Mitchell 
Fronkier and his wife are Kaws and are on the Kaw rolls. Mitchell Fronkier's 
father was on the Kaw rolls. Mitchell has been living with the Kaws since 
1889 and has never lived with the Osages. He* voluntarily selected the Kaw 
tribe instead of the Osage tribe in which to receive his allgtment ; the children 
were born on the Kaw Reservation and have always lived there. 

Blanc and Justin Pappan are children of Weso Pappan; Weso is a Kaw, 
enrolled as a Kaw and received a Kaw allotment. The children were bom on 
the Kaw Reservation, have always lived there, and have never affiliated with 
the Osages. 

The council heretofore refused these children enrollment because they were 
Kaws, and the department held that the children were citizens of the United 
States, having been bom after their parents became citizens, *under section 10 
of the Kaw agreement of July 1, 1902. They have never affiliated with nor 
been recognized by the Osage tribe as members thereof, but under the laws of 
the United States are either whites or Kaws, and there is no reason why if 
they were refused enrollment with the tribe among whom they lived that the 
Osages should be asked to give them lands and money. 

JAMES AND THOMPSON. 

I 

Angeline and Nora James are minor daughters of Otwin James, a Pottawato- 
mie, and Rachel James, a Kaw. Otwin is on the Pottawatomie rolls and re- 
ceived allotment. He has lived on the Kaw Reservation for the last thirty-six 
years, and his father before him was on the Kaw roll, preferring that to Osage 
allotment. The Jameses have six children on the Kaw roll, and the applicants 
were born in the Kaw country since the Kaws were allotted and now live there. 
They were heretofore rejected by the Osage council because they were Kaws 
and never affiliated with the Osages. 

-The department heretofore held the father and mother had taken allotments 
and annuities in the Pottawatomie and Kaw tribes, and thereby became citi- 
zens of the United States, and the children are therefore citizens of the United 
States. The Osage laws, usages, and customs, and the laws and decisions of 
the United States, as our attorneys, whom we asked for Information on ithe 
subject, have advised us, are that an Indian child takes the tribal status of the 
tribe of which its parents are members. This being so, we say these appli- 
cants have no possible claim at law or equity on the Osages, either under 
Osage law or white man's law. 

Grace and Thelma Thompson, from the evidence, were bom on the Kaw 
Reservation, father being Charles and mother Josephine Thompson, both on 
Kaw rolls and received allotments. The applicant's father lived with the Kaws 
all his life, and these children were bom before the Kaws were allotted, and 
therefore are citizens of the United States. 
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Fl»yd Thompson, the son of Jerry Thompson, a white man, and Josephine 
James, a Kaw, who has received her allotment. The father has lived among 
the Kaws since 1873, and the wife and son all their lives. Mrs. Thompson and 
her seven children ahd her son Charles and one of his children are enrolled 
as Kaws and were allotted lands as such, and their minor children, for whom 
they now ask Osage rights, were born after the lands of the Kaws were allotted. 
These families have been raised and still reside among the Kaws and have 
never affiliated with the Osages or been recognized by the members of this 
tribe as members thereof. Such rights as they may have as Indians would 
therefore attach to them as members of the Kaw tribe, and not as Osages. 

MOSES FLOMONDON. 

Moses Plomondon is a white man, with some Cree Indian blood; was bom 
in the State of Washington, and claims no Osage blood. He was wrongfully 
placed on Osage rolls in 1873, and struck off soon after. He married an Osage 
woman, and his wife and ten children are on Osage rolls. Council heretofore 
denied him enrollment because he is a white man. His home, he states, is in 
Kansas. 

The laws and customs of the Osages are against the enrollment of persons 
who have no Osage blood and who are not affiliating with the tribe. 

VIRGIL HERARD AND SIMON CLAVIER. 

Herard is a white man, 72 years old. His first wife was an Osage, and his 
children are now on the Osage rolls. He was once allowed on the rolls a short 
time so that he could draw rations when he was poor, but has not been on the 
rolls for thirty years. He is now married to a white woman. For years he used 
30,000 acres of land on the Osage Reservation for pasture purposes, for which 
he paid little or nothing, and is now worth $150,000 or more. For the last 
five years he has lived at Pasadena, Cal., and lately returned east. His own 
statement shows that he has made little or no effort to be placed on the Osage 
rolls, but that his application is being pushed by attorneys. 

The council heretofore denied the application because he was a white man 
and not entitled to share in tribal benefits, in which the department concurred. 

Simon Clavier is now dead, having died among the Kaws, with whom he 
lived, about a year ago. His case is like Herard's. 

The alleged record of the adoption of Herard and Clavier filed by their 
attorneys and claimed to have been found in 1905 by the then Osage agent and 
as being on file in the office at Pawhuska, is declared by Chief Clerk Hurley, 
who was then in office, not to exist, that he has never seen it, and that after 
a thorough search he could not find it. 

JANE APPLEBY. 

Jane Appleby is a white woman who lived among the Osages a long time 
and does not claim Osage blood. She has done some good for the Osages, and 
at one time was married to an Osage and was placed on the rolls in order to 
get rations. Her second husband was a white man. She is now worth $75,000, 
most of which she made off the Osages. In 1905, on plea of being poor, which 
was untrue, the department placed her on the Osage annuity roll for life 
against the objection of the Osage, council. Not satisfied with this generous 
act, she is now seeking to share also the full rights of an Osage. 

It would be a great injustice to the Osages to enroll this white woman and 
thus enable her to share in all of their property, and it would also be against 
the constitution, laws, and usages of the Osage people. She has not lived with 
the Osages for nearly ten years and possesses enough wealth to enable her to 
live most comfortably. 

OLA MARTIN. 

Ola Martin is the daughter of Pearl Armstrong, a white woman, who claims 
to have married Jim Martin, a full-blood Osage Indian, June 30, 1900, four 
months before the girl was bom, but could not remember the name of the 
minister. Martin at that time had a wife living and undivorced. He died in 
the penitentiary a year after the child was bom. Mrs. Armstrong after Mar- 
tin's death married a white man named Armstrong, from whom she is now 
separated. The child has been living with the stepfather of Pearl Armstrong, 
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Joe Garrett, a white man, with whom Mrs .Armstrong entered into a contract 
of adoption by which Garrett is to receive all benefits if Ola is enrolled, said 
Garrett having lately made application to the county court of Osage County, 
Okla., to have himself appointed guardian for Ola Martin. 

The child was brought before the Osage council, and its appearance indicates 
clearly that she is a white child, her hair and features being the same as ber 
mother's. 

Several witnesses before the council testified that Mrs. Armstrong told them 
that a white cowboy was the father of Ola and that she was glad that Martin 
was not the father ; also that Martin had. repudiated the child in a letter to 
the mother of the child ; also, that she was pregnant before she met Martin. 

Witnesses also testified that Joe Garrett, the white stepfather of Ola Mar- 
tin's mother, told them that he, Joe Garrett, is the father of Ola, and that was 
one reason why he wants to keep the child. 

Mrs. Armstrong, both prior to and since the birth of Ola, has been promis- 
cuous with both Indians and white men, and is considered a lewd woman, and 
her moral character is very bad, having been once ordered off the reservation. 

The council heretofore refused to enroll the child on the ground of illegiti- 
macy, and that action was concurred in by the department, which held that 
no satisfactory proof had been shown that the child was of Osage blood, by a 
father who was on the Osage roll. The correctness of this action is confirmed 
by the testimony newly taken in the case. 

PEABL CALLAHAN. 

Pearl Callahan is the daughter of Amanda S. Gussman, formerly Mrs. Cal- 
lahan, nee Laninger, a white woman now living in Kansas City, Kans. Mrs. 
Callahan, through clandestine relations with Indians and whites, became preg- 
nant ; while in this condition, on November 28, 1894, she married one Callahan, 
a white man, and Pearl was bom at her mother's house north of Tulsa, Chero- 
kee Nation, July 10, 1895, during this wedlock, and from there went to live, 
with the child, in Kansas. Callahan and she were divorced six years after 
the birth of the girl, and she married Gussman, another white man. She claims 
that an Osage named She-she seduced her and is the father of Pearl. She 
and the child are not living among the Osages, and have not since the child 
was born, and have no intention so to do if the child is enrolled. 

She-she appeared before the council and denied that he is the father of the 
applicant, and stated that one summer day he found an Indian in the act of 
having intercourse with Amanda, and that he also that night and afterwards 
had relations with her, with her consent; and that one Miles, former agent for 
the Osages, persuaded him to make an affidavit in Pearl Callahan's behalf on 
payment of $5, with the promise of a further payment, and that the lands and 
money of Pearl would go to him. One witness testified before the council that 
Amanda, when a girl, kept company with a number of Indians and white men, 
and especially with a Cherokee Indian she expected to marry, and that this 
Cherokee and Amanda went to lonely places together and stayed long times; 
that the witness has seen this Cherokee often with her, and to hug her; also, 
that Amanda had asked witness to marry her ; that her reputation at that time 
was generally bad. This latter testimony was corroborated by another witness, 
for whom Amanda worked and on whose place she lived. 

After having these promiscuous relations Amanda married Callahan, and the 
child Pearl was born during wedlock. 

Further, the evidence shows that intercourse with She-she occurred in the 
summer time ; that She-she was sleeping on the porch of Amanda's house that 
night ; that Amanda was married November 28 to Callahan, and Pearl was bom 
July 10, seven and one-half months after marrlge. ' 

From this evidence, it would appear most unlikely and improbable that She- 
she is the father of the child. A prominent member of the council, who has 
known She-she all his life, told the council, in discussing the case, that She-she 
had been married, to his knowledge, three times, to three diflPerent women; that 
none of these women bore him children. In this and other cases of illegitimacy 
the council has also based its action on information it has gained outside of the 
evidence, and from the nature of the cases the council has more information 
than the record discloses. 

The Osage council opposes the enrollment of this girl, having no satisfactory 
evidence the child is of any Osage parentage, and it would be contrary to the 
custom and usage of the tribe to admit to membership children bora outside 
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of the reservation and in wedlock with a white man and where there has 
been no affiliation, and no attempt made to obtain membership in the tribe 
until many years after the birth of the child. If any individual Osage is 
liable the council believes he should be made to respond, and not the entire 
nation. 

Trumbly moves to approve and adopt the committee's report (reso- 
lution) , duly seconded by Logan, and carried. 

Trumbly moves to discharge the committee from further duty, 
duly seconded by Logan, and carried. 

Intermission for dinner, to meet at 1.30 p. m. 

AFTERNOON SESSION. 

All members present. 

Council met to consider any matters the principal chief may wish 
to submit to its action. 

Bonnicastle moves to lay all matters aside and to adjourn to meet 
at the call of the principal chief, which was duly seconded by Trum- 
bly and carried. Adjourned. 

Harry- Kohpay, 
Secretary of Osage National Council. 

The above minutes are true and correct. 

Peter C. Bigheart, 
Principal Chief of the Osagea, 

The foregoing minutes are true and correct to the best of my 
knowledge and belief, and I so certify. 

Bet Millard, 
TJ. S. Indian Agent. 
December 1, 1908. 

memorandum. 
The Osage constitution provides — 

That whenever any citizen shall remove with his effects out of the limits of 
this nation and become a citizen of any other government, all his rights and 
privileges as a citizen of this nation shall cease: Provided, nevertheless^ That 
the national council shall have power to readmit by law to all the rights of 
citizenship any such persons who may at any time desire to return to the nation, 
on memorializing the national council for such admission. ( Laws of the Osage, 
1895, p. 51.) 

The Osage constitution was recognized by Congress in the act of 
1887 and the Osage allotment act of 1906. 

The Osage national council on March 8, 1889, passed an act pro- 
hibiting any member of the Osage Nation living outside the limits 

of their nation from sharing in their annuity payments : 

■ 

No person shall be enrolled who has not heretofore removed to and in good 
faith settled in the nation in which he claims citizenship. (Curtis Act of 1898, 
sec. 21, 30 Stats., 495.) 

Assistant Attorney-General Vandeventer, in a decision rendered 
January 22, 1898, says: 

Under the general rule governing in the matter of community property, one 
who withdraws from the community or association thereby forfeits ail his 
interest In the community property, and Banks suffered this unless protected 
by some act of Congress. (26 L. D., 71.) 
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In the case of the Eastern Band of Cherokees v. The United 
States (117 U. S.)? the Supreme Court says: 

If Indians wish to enjoy the benefits of the common property of the Cherokee 
Nation, in whatever form it may exist, they must, as held by the Court of 
Claims, comply with the constitution and laws of the Cherokee Nation and be 
readmitted to citizenship as there provided. They can not live out of its terri- 
tory, evade the obligations and burdens of citizenship, and at the same time 
enjoy the benefits of the funds and common property of the nation. Those 
funds and that property were dedicated by the constitution of the Cherokees, 
and were intended by the treaties with the United States, for the benefit of the 
united nation, and not in any respect for those who had separated from It and 
become aliens to their nation. 

WHITE INDIANS. 

In reviewing the work of the Dawes Commission under the act of 
June 10, 1896, Senator Dawes said : 

♦ ♦ ♦ The impression got abroad that blood, however attenuated, without 
regard to other requirements of the laws and usages of the tribes, entitled one 
to admission to citizenship. Accordingly, crowds of applicants came from all 
the adjacent States, and even from Northwestern States, for the first time, 
into the Territory, claiming citizenship upon some claim of Indian blood in 
their veins, regardless of residence and citizenship elsewhere all their lives. 
♦ ♦ ♦ In the vast majority of these cases, the evidence failed to disclose 
blood enough to sustain anything beyond imagination or pretense. (Ann. Repts, 
Dept. of Int., 1901, Indian Affairs, Pt. II, p. 214, Five Civilized Tribes.) 



Mr. Dixon. I want to make this observation, in view of what Senator Curtis 
has said, that it has been my experience that, when an Indian reservation has 
been opened in my State, men with an infinitesimal amount of Indian blood will 
immediately go back and want to be enrolled and participate in the division, 
when, for a generation or two generations, they have lived away from the 
Indians, and have resented being called an Indian, and are only attracted by the 
money that is to be divided. 

******* 

The Chairman (Mr. Clapp). There is one thing, Mr. Commissioner, that I 
think perhaps is not quite clear in the record, with respect to dealing with 
Indians off the reservation. As I understand the policy of your office — ^and it is 
based very largely upon my experience with your office in my own State — ^you 
have been most liberal in the policy of allowing Indians on the reservation to 
go off the reservation to seek employment and still retain their rights there; but 
when the opening of a reservation has aroused interest in people who have a 
trace of Indian blood that has lain dormant for a great many years, you are 
rather disposed to let the Indians say as to whether they shall come In and 
participate. 

Commissioner Leupp. That is it, exactly; yes, sir. 

The Chairman. That is my experience in dealing with your office in my State. 

Senator Dixon. If he is a real Indian the office has no objection? 

Commissioner Leupp. No objection in the world, but it seems to me his own 
people are the best judges. 

Senator Dixon. It is the white Indians that the office is a little averse to? 

Commissioner Leupp. I am on the lookout with a shotgun for them all the 
time. 

(Hearing Crow Indian Reservation, pp. 380, 382, and 383.) 
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Committee on Indian Affairs, 

United States Senate, 
Washington^ D, {7., January 23^ 1909. 

(The committee met at 10 o'clock a. m.) 

Present, Senators Clapp (chairman), Sutherland, Curtis, Brown, 
Dixon, La Follette, and Bankhead. 

There were also present, Mr. Charles J. Kappler, of counsel, rep- 
resenting the Osage Nation, and Messrs. John J. Hemphill, E. F. 
Scott, F. B. Crosthwaite, W. S. Field, R. V. Belt, and t. J. Miles, 
representing certain Osage applicants. 

STATEMENT OF E. F. SCOTT, OF PAWHUSKA, OKLA., PBACTICINO 

ATTOENEY. 

Mr. Scott. Mr. Chairman and gentlemen of the committee, this 
is the first time that I have ever appeared before the committee in 
any capacity in connection with this case, but I have had to do with 
them since their inception, and I am familiar with the facts and 
circumstances surrounding all of them. 

In order that a correct impression may be given of our position in 
the matter, and why we are here at this time, I will say that at the 
last session of the committee the applicants were contending that 
under Resolution No. 70 they be enrolled as members of the Osage 
tribe by Congress and that the Secretary of the Interior be per- 
emptorily ordered to place them upon the rolls. At this hearing we 
come in a new position entirely, and ask that Congress allow those 
people to have judicial determination of those rights and that they 
send this matter to the proper court, where their rights may be tried 
out by a tribunal. The reason for that is that at the time of the 
passage of the act of Congress approved June 28, 1906, there was a 
provision in that allotment act which repealed a previous act, which 
permitted one who claimed Indian blood to go into the circuit courts 
of the United States and prove his blood. 'Hiat repealing clause was 
put in for the reason that it was thought best to close the rolls at 
once. At the same time a saving clause was put in which protected 
those applicants — that the Secretary of the Interior should enroll 
those persons who were found entitled to enrollment, whose applica- 
tions were pending at the date of the passage of this act. These 37 
people are the only ones whose applications were pending at the date 
of the passage of that act, and under the law they are tne only ones 
who have any right or standing in law or in equity before Congress 
in a matter of this kind. So, in view of the Secretary's decision 
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against those people — which we think was error and a wrong— we 
are here to ask Congress to let those people have a judicial determina- 
tion of their rights. 

Now, I desire to answer what was said by counsel for the nation at 
a hearing on the 21st of this month and to correct some inaccurate 
statements that were made by him in his argument. 

The Chairman. We may ahbrten this matter somewhat, because the 
counsel for the nation came in yesterday and asked permission to put 
into the hearing a memoranda calling attention to an inaccuracy 
into which he had fallen. 

Mr. Scorr. It is in the printed report of the hearing. 

The Chairman. That is why I call attention to it. Counsel stated 
that he had made a statement with regard to Moses Plomondon, which 
he afterwards desired to correct. It is to be found at the bottom of 
page 14 of the hearing of the 21st instant, and is as follows : 

Mr. Merillat, after the hearing, corrected this statement. Plomondon had not 
been allotted ; that he had been placed on the roll in 1872 and stricken off in 
1876. Allotment did not take place until 1906, 

Mr. Scott. Now, gentlemen, at the opening of Mr. Merillat's state- 
ment he said that they were here as attorneys for the Osage Nation to 
oppose Resolution No. 70. I say to you gentlemen that Resolution No. 
70 is not before you at this time ; that that matter has been dispensed 
with. 

The Chairman. Now, you can abbreviate your argument. We all 
know that under the Osage Resolution No. 70 he was discussing the 
modified or new resolirtion, which ever you may call it, intended to 
send this question to the court. No one is discussing Resolution No. 
70 in its original form. 

Mr. Scott. I got the other impression. 

The Chairman. No; not for a moment. 

Mr. Scott. Well that disposes of that question. 

The Chairman. Pardon me if I interrupt you, but I saw that you 
were laboring under a misapprehension. The question now is whether 
to send this matter to the court, and, also, if it is sent to the court, 
whether we shall send to the court the proposition of opening up the 
question, so that the tribe may be permitted to show whose names now 
are unlawfully on the roll. 

Mr. Scott. Just the two questions. 

The Chairman. The two questions; that is all. 

Mr. Scott. Now, relative to the second proposition that counsel 
advanced, namely that it would be a breach of the convention between 
the United States and the Osage Indians, which provided for a set- 
tlement of their affairs, I want to say in that connection that it is our 
contention that there was no convention or no treaty between the 
Osages and the United States ; that the act upon which they got their 
allotment is purely a legislative act and can not be construed or inter- 
preted to be a treaty or agreement between the Indians and the United 
States. The Indians down there came here in connection with inter- 
married men in connection with other citizens. That act was passed 
as any other legislative act. It was never referred back to the council 
or the people for approval, and consequently it is not a treaty, as the 
gentlemen attempted to impress upon the committee, and we say tlie 
case of the intermarried Cherokee citizens v, the United States sus- 
tains us as to the law on that question. 
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Mr. Merillat lays great stress upon the proposition that out of the 
87 applicants who are seeking to be enrolled 27 are white Indians. I 
do not know where he gets that description, but I do say that we con- 
tend that those people are in the majority of cases, admittedly so by 
the department, Osage Indians and that the blood is indubitable. He 
further says that they were not residing on the reservation at the time 
of the passage of the allotment bill. I want to call the attention of 
the committee to the fact that Peter Revard had been living on the 
reservation at the time of the passage of the allotment bill ; that Jane 
Appleby lived just in the corner of the reservation where the three 
reservations, the Cherokee, Creek, and Osage, corner; that the other 
applicants named in this resolution were living on the reservation at 
the time of the passage of the bill and can not meet the questions of 
fact that were stated by Mr. Merillat. He stated along further in 
his argument that these people claimed kin through people that were 
on the roll by fraud and that they had had their hearings before 
the commissions and before the department and that the department 
had returned Scotch verdicts. I want to say to you that we think 
that he was mistaken in that for this reason : Take the Revard fam- 
ily, one of the oldest families on the Osage Reservation to-day. 
Peter Revard and Mrs. Crump, one sister, are on the roll. Th,eir 
father was on the roll and died on the roll, and the blood has never 
been questioned on account of fraud by the Osage people where it 
has not been sustained in favor of those people. It was sustained 
by the commission who investigated Mrs. Loveland, the sister of 
Peter Revard, and Mrs. Crump m 1897. That was sustained by the 
Secretary, and in no instance has there ever been a taint of fraud at- 
tached to those people. I think he was mistaken there. As to the 
Stratton family that we represent, their own brothers and sisters and 
nieces are on the roll. It is a big family. In that case the Secretary 
of the Interior enrolled Mrs. Stevens over the protest of the Osage 
Indians there after she had come from California and made her appli- 
cation. She had not resided on the reservation before ; she was Tborn 
off the reservation and was enrolled over the protest of the tribe, and 
she is exactly in the same position as those people who are asking for 
enrollment to-day — her own blood. 

The gentleman says something about the Osage constitution. I 
happen to know something about the constitution. It was a little 
pamphlet of laws that was gotten out in 1884 or 1885, or about that 
time. They had a little form of police government down there along 
in 1897 or 1898, I think it was. The department, by an order, wiped 
out that government, and they then practically had no local govern- 
ment. Finally Jim Big Heart was asked to select a little council of 
his own. Later on they were allowed to select eight counselors, and 
to-day that council is composed of eight counselors, seven of whom 
are full bloods and one of mixed blood. So much for the constitution 
that was wiped out by the department in 1898. It was never recog- 
nized to be of any force by the Indian Office. 

The Chairman. There is so much conflict of statement here that I 
think it would be more satisfactory if we had the record with regard 
to these matters. You may have it with you. 

Mr. Scott. I have personal knowledge of it. I have not the copy 
of the order which wiped out that Indian council, but I lived there 
and I know these things personally. 
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The Chairman. If there was an order, the order will show for 
itself. That would be not only the best, but the most conclusive 
evidence of what the department did. 

Senator Sutherland. The difficulty of this matter is that counsel 
on the other side asserts one thing as a fact and you assert another 
thing as a fact, and it would put the committee in a very difficult 
position to determine which is correct. 

Mr. Hemphill. I was going to suggest, does not that emphasize 
the importance of sending it to a tribunal ? 

The Chairman. Yes; but it does seem to me that when one counsel 
comes here with an argument of this kind and counsel on the other 
side controverts it, we should have the record of the department It 
is right here in the city where we are at present I think that we 
should have the record containing the order, or a copy of the order, 
or some other evidence of it. 

Mr. Kappler. A copy of this evidence has been submitted to the 
committee by the Secretary of the Interior in his report on this 
resolution, in which he states the case fully and gives his reasons for 
his action and the evidence upon which he bases his reasons. 

The Chairman. Has there been any copy of that order, overruling 
the council of the Osa^ Indians, placed before this committee? 

Mr. Kappler. No, sir; but he made the statement that there was 
such an order, and we never heard of such an order. The constitu- 
tion of the Osages was adopted in 1881, and it was practicallv recog- 
nized in 1887, because Senator Teller made reference to the lact that 
the Osages had adopted a constitution, and in the opinion of Assist- 
ant Attorney-General Van Deventer he refers to it. It shows that 
that council was recognized. 

Mr. Hemphill. I am sure that the constitution has ho possible ap- 
plication to this case. 

The Chairman. But what I am suggesting is if it was a fact that 
the department made an order, that is a matter of record, and we 
should have it. 

Mr. Scott. Very well. I will confine myself to the record. 

Senator Sutherland. You also made another statement of the fact, 
namely, that a number of those people who are applying for relief— 
and some of them you name— were living upon the reservation. 

Mr. Scott. Yes, sir. 

Senator Sutherland. Have you any evidence of that? 

Mr. Scott. I have the evidence taken at some of the hearings; yes, 
sir. It is in the records that Peter Revard had lived upon the Osage 
Reservation. 

Senator Sutherland. Was that question presented to the council? 

Mr. Scott. Yes, sir ; that has been presented to the council. 

Senator Sutherland. And testimony submitted upon both sides of 
the question of fact? 

Mr. Scott. I do not think that there was any issue of fact that 
Peter Revard was not living on the reservation at the time of the pas- 
sage of the bill. 

Senator Sutherland. How about the others you have named? 

Mr. Scott. I do not remember that there were any issues made on 
those that I have named other than I have stated. 

Mr. Kappler. In regard to Stratton, you must acknowledge that 
he had not been there tor forty years. 
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The Chairman. Mr. Kappler, I would suggest that you make a 
note of anything that you desire to reply to ana do so after Mr. Scott 
has concluded. We can not have a running debate. 

Mr. Kappler. Very well, Mr. Chairman; I must submit to the 
ruling of the chair. 

Senator Sutherland. Have you had any evidence of that fact? 
If so, so far as I am concerned it would be much more satisfactory 
if it was submitted, so that we may see what it is. 

The Chairman. I will say this, Mr. Kappler, that if anything is 
brought out here in the argument to which you desire to reply, there 
will be an opportunity given you to reply to it. 

Senator Sutherland. I understood counsel on the other side to 
assert quite positively that these people were not living on the reser- 
vation. 

Mr. Scott. Some were not and others were. He further made the 
statement, I think, that they were born off the reservation. Now, 
then, I want to call the attention of the committee to one of the appli- 
cants in this case, and that is the illegitimate child of Ola Martin. 
She was born on the reservation, and, with the exception of a few 
temporary absences, has been on the reservation ever since. She was 
on the reservation at this last hearing; the little girl was before the 
Indian council. 

As to Pearl Callahan, that is the case of an illegitimate child by a 
white woman and Sheshe, a full blood. The evidence in that case dis- 
closes that Pearl Callahan was a victim of a criminal assault by 
Sheshe. Sheshe has made aflSdavit to that effect. Later Sheshe was 
brought up before the Indian council and questioned there in the 
presence or the council and denied it, and imputed bribery to one of 
the council in this case. Now, that little child was bDrn just over the 
line, in the Cherokee Nation, adjoining the Osage Reservation. As to 
the Auld children, in that (*ase the two older children were denied 
enrollment with Kaws by reason of the interpretation placed upon 
the act of 1897 by the Secretary. Before the Secretary discovered 
his mistake and repudiated his judgment the Kaw rolls were closed 
and those children were denied those call rights. The two youngest 
children were born prior to the closing of the Osage rolls. Those 
four children have Osage and Kaw blood, and they have no Indian 
allotment, and they are asking that they be g^iven Osage rights, which 
their Osage blood entitles them to, but I think it was mentioned by 
council that those children were asking for something that an Osage 
full-blood child bom to-day CDuld not get. They were born prior to . 
the passage of the allotment bill and came within that category that 
entitled them to enrollment with the Osages. 

Now, gentlemen, I want to explain to you the condition of affairs in 
reference to the Osage council. It is impossible for anyone to be en- 
rolled, in my judgment, by that Osage council ; they would not admit 
anyone to even honorary membership in that tribe, and we never 
could exj)ect any kind of fair dealings from them. In the first place, 
they sat in judgment as ones who were pecuniarily interested in the 
outcome of this case. They turned us down and they sent us to the In- 
dian Office, and we were turned down there, principally upon the 
recommendation of the Osage council. We do not think that we have 
ever had a fair hearing in this matter, and we know the mass of detail 
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that passes before this committee and that you can not recall all of 
the evidence that has been offered herej and we ask you to send us to 
the court, where we may have a judicial determination of this case.. 
These are the onlj people who are lawfully entitled to get there by 
reason of the particular provisions in the allotment bill, which pro- 
tected them when they had their applications pending, on the date of 
the passage of that act. 
I thank you, Mr. Chairman and gentlemen. 

STATEMENT OF L. J. MUES, OF LAWRENCE, KANS. 

Mr. Miles. Mr. Chairman and gentlemen, I am simply a business 
man. I do not come before you as an attorney, and for that reason 
my remarks may be a little disconnected, but I hope to be able to tell 
you the facts with reference to this matter as I know them to be. 

In the first place I want to give you a little idea of the conditions 
upon the Osage Reservation, and of the people thereon. It will be 
Imown that at the time of the treaty of 1825 the Osage people owned 
an empire, an undescribed empire. At that treaty they took a reser- 
vation which was the first reservation that they ever had that was 
described, so that it could be known what was in the reservation. At 
that time, and for almost the entire time that they owned, that reser- 
vation, the Osage people were divided; part of them lived in Mis- 
souri, in what is known as Pattonville, and part of them lived in 
Cherokee Nation, not far from Fort Gibson. The southern people 
lived there, and we find them there in 1865. During all the time that 
the Osage people resided in that country, prior to the time of the 
purchase of the reservation below, they never did occupy the reserva- 
tion together and alone. When they purchased the reservation on 
which they now reside, they commenced gathering into that reserva- 
tion ; that was in 1871. Up to that time, as I have said, and before, 
they had been scattered all over that western country and not confined 
to that reservation. 

Now, as to the mixed bloods. The reservation in Missouri was not 
a great way from Kansas City, the mixed bloods being trappers and 
traders, drifting to Kansas City and thereabout. The Indians 
drifted west to their hunts. The mixed bloods then were of two 
classes — ^mixed bloods who originated around Pattonville and that 
country, and the mixed bloods that originated in the southern coun- 
try. So we have on the reservation to-day two classes of mixed 
^ bloods, the mixed bloods that are of French extraction almost entirely 
' and the mixed bloods that are of Cherokee and Osage extraction, and 
I know every family, as they are on the reservation to-day. 

There is another peculiarity about the Osage mixed bloods. From 
the time at which the French traders had exclusive jurisdiction in 
that country to about the time that they went to that reservation, or 
a lapse of almost fifty years, there has been no intermingling between 
the full bloods and the mixed bloods — practically no mtermingling 
between the full bloods and the mixed bloods ; in other words, there 
are no half-breeds to be found for almost fifty years, or practically 
no half bloods. So the mixed bloods that we find are the mixed 
bloods that came among those people in the early history of them 
from the French traders. Now the mixed bloods from Kansas City 
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drifted west; the mixed bloods in the Cherokee Nation, many of 
them, remained in the Cherokee Nation. The attorney for the nation 
laid special stress upon the fact that those people had not been born 
on the reservation. That is liargely true. 

Mr. Crosthwaite. Excuse me, you mean the present reservation. 

Mr. Miles. That is what I mean. That is largely true. Whether 
there were any born on the other reservation is a question, because 
they were scattered around on the other reservation, and I will admit 
that to be true that possibly those people, and many of their parents, 
were not born on the reservation, as their history will absolutely 
prove. 

Now, as I have said before, they refer especially to this fact, and 
I want to call the committee's attention to the record of the depart- 
ment for the enrollment of this class of people from 1873, and I will 
do it very briefly, as I know them from personal experience of thirty 
years; which shows, not as he says, that the department has acted 
m these cases in accordance with their customary rulings and the 
law, but has acted in direct contravention to what has been their 
practice for thirty years with reference to these people. 

Now, I will state with reference to this memorandum, that it was 
taken from the evidence of the acting chief clerk at the agency, and 
his testimony was taken in the presence of the agent with all the 
rolls present before him, and he testified with the knowledge of the 
rolls before him, and from the data that was on the rolls. 

Joseph Revard, 2 women, 9 children ; enrolled first, roll of 1873-4. 
No authority noted. 

The Chairman. Pardon me. Is any of this matter already in the 
record ? 

Mr. Miles. I do not think so. 

The Chairman. Have you any reference as to where the records 
can be found? 

Mr. Miles. The record is in the Indian Office. 

Mr. Hemphill. It is the affidavit of Lamot. 

Mr. Miles. I will say that I will not, in this statement, refer to any 
that are not in the records, and the general statement is on file in the 
department. 

Senator Sutherland. Is Lamot the Indian agent? 

Mr. Miles. No, sir ; he was acting at the time as chief clerk. That 
was taken in the presence of the agent. Joseph Kevard was a mixed 
blood who lived around Kansas City and went to the northwest in 
the early fifties; then he returned to the reservation in 1873 with 9 
children and his wife, all of his children having been born off the res- 
ervation, and was enrolled and is there without any noted action of 
the department or of the Indians. He is there to-day with all of his 
family, and their rights are unquestioned. 

Mr. Crosthwaite. They went to Oregon, did they not? 

Mr. Miles. They went to Oregon. 

Mr. Hemphill. How long did they live in Oregon? 

Mr. Miles. Seventeen or eighteen years. At the same time Francis 
Denoya was enrolled with his wife and 6 or 7 children. They went 
with Revard and a brother-in-law of Revard, and returned to the 
reservation and were enrolled, and they are there to-day with all their 
children and their rights are unquestioned. With this family Moses 
Plomondon came, having married one of the Denoya girls in Oregon. 
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He came to the reservation with her. It is true, as the record shows, 
that he was Cree Indian ; he came to the reservation with her and was 
adopted by the Osage people. He is a poor man, and has lived there 
with them ever since. He never took an allotment with his own people 
or with anyone else. 

Mr. Kappler. How manv children has Moses Plomondon? 

Mr. Miles. I do not remember. 

The Chairman. The records show 10 children, as I recall it. 

Mr. Miles. Mariah Petitt, age 65, and children ; S. W. Petitt and 
children; Julian Johnson and children; Ellen Hildebrand and chil- 
dren, in all a family of 18 to 20; enrolled in 1884; authority from the 
department June 21, 1884; authority of council. The facts are that 
Mariah Petitt was taken from the reservation when she was a mere 
child and was off the reservation for fifty years or more. She came 
back to the reservation with her children and grandchildren, all of 
which had been bom off the reservation, and was enrolled by order ot 
the department, first approved by the council and then by order of 
the department. Ellen Hildebrand left the reservation after she came 
and went back to where she had lived before, in the Cherokee Nation. 
By resolution of the council her annuities were withheld because of the 
fact that she was off the reservation. The department ordered that 
her annuities should be returned to her. 

Mr. Kappler. Did vou recommend their return ? 

Mr. Miles. I fought it under the rules of the department, making 
two separate reports under the rules of the department, urging that 
she was not entitled to it. Alex. Martin, age 40, and 3 children; 
Julia Quinton, age 20, and 1 child, were enrolled November, 188G; 
no authority noted of council or department. Alexander Martin is 
a man now 65 years old. The records show that he was never en- 
rolled on the reservation before; that he had lived off the reserva- 
tion, where all his children were born, but he came back to the 
reservation and was enrolled without any authority noted; but he 
is there to-day, and his rights are unquestioned by the department, 
and never have been questioned by the department. John Thomas 
Baker, age 20, enrolled March, 1889; authority by department, March 
30, 1889. The rolls show that John Thomas Baker's name was never 
on the rolls before. The statement of the clerk is that he had been 
living off the reservation, and he came to the reservation and was 
enrolled and has all of his rights, and is there to-day. Elizabeth Bay- 
lis and 4 children; Madeline Stevens and 2 children; Charles Mon- 
cravie, age 21, and John Moncravie, age 20, enrolled December, 1889 ; 
authority of council and department. The facts are that those people 
had never lived on the reservation before. They came to the reser- 
vation in 1889, made their application to the council, and the coun- 
cil approved it, and they were enrolled by the department, and they 
are there to-day. Coena Mongrjiin, age 40, enrolled 1890 ; authority 
of the department, No. 25016. No council authority. The rolls show 
that this was the first time she was ever enrolled ; that she had never 
lived on the reservation, and she is now enrolled, but never afterwards 
lived on the reservation, and never was on the reservation to my 
knowledge but that one time when she came down and made her 
application, still her annuities were always sent to her. She died off 
the reservation, and died since the allotment bill was passed, and 
her estate is there to be settled with the heirs. Rebecca Jane Vadney, 
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age 27, and 1 child, enrolled 1890; authority 26622. The facts are 
that Jane Vadney ip one of the Stratton family. She was born in 
California, and livev in California up to this time; came to the 
reservation and submitted her proof to the council and was enrolled 
by the council — ordered enrolled by the council and ordered enrolled 
by the department. Jane R. Miller, enrolled 1890; 2 children; cer- 
tificate of previous enrollment, 1883. The records show that Jane R. 
Miller came there in 1883, was enrolled, and came back in 1890 and 
was enrolled and a certificate made to her, and the certificate was 
approved by the department. She Vas born in California and raised 
in California and came to the reservation as enrolled, and the Com- 
missioner of Indian Affairs sustained her enrollment and sustained 
her right without a question. I see that counsel is making some notes 
about this matter, and I will say further that it came out at the 
investigation that she had paid the council $200. The department 
overlooked that in her case. 1 want to say to the gentlemen here 
that her case was never before the Osage council, so there was cer- 
tainly no need of paying her anything. I will say that she was en- 
rolled by me under authority given ; that the enrollment came back, 
and she is enrolled with that certificate, and the department sus- 
tained me in that position. 

Mr. Kappler. Still, when they came back they always lived on the 
reservation ; they did not go out again after they were enrolled ? 

Mr. Hemphill. Some of them did. 

Mr. Miles. I will come to that in a little while. I want to say that 
in the case of Bebecca Jane Vadney that was sustained by the com- 
mission that investigated it in 1897, but when the commission called 
the attention of the department to the fact that she was living off the 
reservation the department never paid any attention to it, and she 
was living off the reservation at that time. That is an answer to 
counsel. Albert Lombard, age 44, and 9 children; enrolled October, 
1890 ; authority 26,264. The facts are that Albert Lombard left that 
country. Not the Osage Reservation, but he left that country when 
he was a small boy. He was born in the Cherokee Nation, probably, 
and went to California and was married in California, voted in 
California, and was a citizen of California. All of his children were 
born in California. He came back to the reservation and was en- 
rolled, and all of his children were enrolled by the act of the council 
and by the approval of the department. Theresa Fuller, age 50, and 
6 children; Louisa Atkins, age 40, and 2 children; Eliza Wheeler 
and 5 children ; Amy Murphy, age 29, and 4 children ; authority dated 
June 1, 1891. The facts are that those people had never lived on the 
reservation until they came there; they always had resided off the 
reservation; they were born off the reservation, and their children 
were bom off the reservation. They came to the reservation, pre- 
sented their claims, and the Osage Council acted upon them and the 
department approved them. 

Senator Curtis. How old were they when that was done, as you 
know ? 

Mr. Miles. The official records gives the age of Mrs. Fuller as 50 
years; Mrs. Atkins, 40 years; and Mrs. Eliza Wheeler, I did not 
catch. Amy Murphy was 29, and all their children's ages averaged — 
they are given on the average, but I could not encumber my memor- 
anaum with all those ages. N. B. Rogers, age 46, and 5 children; 
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Nancy E. Martin, age 35, and 4 children ; Cynthia Alberty, and 8 
children ; enrolled under authority of September 10, 1891. Not sub- 
mitted to council. Those are what are .known as Chierokee mixed 
bloods. They came over to the reservation ; their brothers and sisters 
are on the reservation. They submitted such proof that the depart- 
ment felt warranted in enrolling them without ever submitting it to 
the Osage Council, for the reason that the attorneys on the other side 
suggested the other day as to the character of the Osage Council. 
They had never lived on the reservation before. Mary Lyman, age 
55, and 3 children ; Mary Turner, age 32, and 1 child ; enrolled July, 
1892; authority of the department and council. I did not get the 
date of the authority. The facts are that Mary Lyman had lived in 
St. Louis all her life; her children were bom in St. Louis; she went to 
the reservation and submitted her rights and was authorized enrolled 
•by the council, which was approved by the department, and went to 
the reservation, and is there to-day on the reservation, with all of their 

Posterity. Louis Revard, age 64, enrolled in 1892 ; authority of the 
epartment, April 4, 1892, and council. Louis Revard, the evidence 
shows, left, probably Kansas City, but he does not say the reserva- 
tion, in the early fifties and went to California and took his little 
family with him. He lived in California until he came back at 
this time and made his proof to the council, and the council author- 
ized his enrollment, and the department approved that enrollment. 
He is a father of this Revard and his sister, who are applicants for 
enrollment to-day. The department enrolled his father under the 
exact conditions m every respect as to those people who claim enroll- 
ment, except the son came over two or three times and staid on the 
reservation, and was on the reservation when the allotment bill 
passed. 

Senator Sutherland. Do you know whether or not it is claimed 
by the Osage Council, or by those representing the Osage Council, 
that the father was enrolled by fraud? 

Mr. Miles. There never was a suspicion of it claimed by anybody, 
and the records show it. 

Senator Curtis. Was he one of the number who they filed charges 
against, or was he among the number? 

Mr. Miles. I am not sure as to that, but I will say positively that 
there was never a suspicion of fraud, and there is nothing in the rec- 
ords of the department to show it. 

Mr. Kappler. If you will allow me to interrupt you, I will read the 
record at that point. 

The Chairman. Mr. Kappler, the committee would rather have no 
interruptions. If you want to make a note of anjrthing that you desire 
to state after Mr. Miles has finished, the committee will be glad to 
have you do so. 

Mr. Kappler. Very well, Mr. Chairman ; I will have to submit to 
the ruling of the chair. 

Mr. Miles. Jasper HoUoway, age 45, and 4 children; enrolled in 
1897; authority dated March 12, 1897. The proofs show that Jasper 
Holloway left Kansas, possibly the reservation, at an early date and 
went to Texas, where he was married and where his children were all 
born, and returned to the reservation and made his proof, which was 
approved by the council and the department approved it. 

Mr. Crosthwaite. Mr. Chairman, may I add to that one word? 
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The Chairman. Yes. 

Mr. Crosthwaite. Five children came back with him, who were all 
bom in Texas, off of the reservation, and that was voluntarily taken 
up by the Secretary and annuity was issued to them, and those 5 
children were added to the roll. 

Mr. Miles. Julia Ann Stevens (whose age I did not get), John H» 
Stevens, age 32 ; enrolled 1898 ; authority June 29, 1898. The facts 
are that this woman had been taken to California when she was a 
mere child, from the reservation, however; she lived in California 
all her life, where she was married and where her children were bom, 
she being the mother of Mrs. Vadney, and came to the reservation 
and the Osage council refused to enroll her. The agent recommended 
that she should not be enrolled and the department, in one of the most 
elaborate opinions that has ever been written in any case, ordered 
her enrolled over the protest of the council. 

Counsel has repeatedly urged in this hearing the decision in the 
Banks case. I want to say right here that I heard at the agency that 
it was a case on which they were to rely. I could not find it in Okla- 
homa; I am not a lawyer, out they have repeatedly said that this case 
governed the department. I find that in tne Banks case the decision 
was in January, 1898 ; six months after that decision the department, 
in this exhaustive opinion, enrolled this woman. So the department, 
evidently, was not held very strongly by that opinion. 

This covers the cases up to the time that these applications were 
made, so that the committee will see that constantly and persistently 
from 1873 up to the time that these applications were made the 
Osage council had been admitting those people, that the department 
had oeen approving them; and I want to say, in justice to the depart- 
ment, that those cases were not passed in a light manner. Many 
of them were held up for a year. They were investigated and re- 
investigated before the department acted upon them, and many of 
them were enrolled ; and I want to say for myself that many of 
them were enrolled while I was there, but by reason of other duties 
that had been placed upon me, I asked to be excused from making 
any investigation of those cases, and you will not find in the records 
of the department where I passed on them. They were passed upon 
by the inspector and special agents who came down there and spent 
weeks in investigating the matter. So I think it is ill advised in 
them to assume to say that these people under all the circumstances 
are not entitled to consideration. 

The Chairman. What position did you occupy in the department? 

Mr. Miles. I was agent at the Osage Agency. 

The Chairman. For how long? 

Mr. Miles. For nearly twelve years. 

The Chairman. Approximately between what periods? 

Mr. Miles. From 1878 to the last of 1895 and from 1889 to 1893. 

Now, I would like to say one word in the interest of a child that 
has been referred to by counsel for the other side, if you will pardon 
me for a few minutes. 

The Chairman. You may take all the time you desire as long as 
you talk pertinently to the issues of this case. 

Mr. Miles. I will do it with a great deal of pleasure. I desire to 
do it not for myself, but in the interest of the child. Counsel has 
referred to an intimation that there was some improper action with 
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reference to the enrollment of Pearl Callahan. I want, in just three 
or four minutes, to give an account of this matter. The question of 
her enrollment was called to me by Judge McDougal, of Kansas City. 
She was then living in Kansas City with the child ; the mother and 
child were living in Kansas City. We very reluctantly went down to 
see the girl and the mother. I told the judge that I would take her 
statement and go to the agency and see if it could be corroborated. 
Before I went there I consulted the policeman that was on that beat 
as to her character ; I consulted the neighbors with whom she lived as 
to her character; I consulted the employer, or the foreman of her 
employer, as to her character there. I was not impressed, I will say 
to the counsel, with reference to the matter until I had consulted 
them, and they, every one, gave her the best of character. 

Senator Sutherland. You are speaking of the mother? 

Mr. Miles. Yes, sir ; of the mother. 

Senator Curtis. How old is the girl now? 

Mr. Miles. She was about 14 years of age and that was about 
seven or eight years ago. I went to the reservation, taking an inter- 
preter, Thomas Mosher ; we drove out to the camp, and I called She- 
she out and told him what I wanted to talk to him about through the 
interpreter. He said " I do not want to talk about that here because 
I am married now, and I do not want to get into a fuss with my 
wife." I said "I do not want to make any fuss with your wife.'' 
I had known him from childhood. He said, " Let us go a little far- 
ther out and I will tell you." And we went a little farther out, and 
he told me this story. I said to him, " Will you come into the agency 
in the morning and make an affidavit of it to that effect." He said, 
"What do you want with an affidavit? " I said, "I want it in the 
interest of the girl." He said he would come in, and he came there 
and went before a notary public, and the notary public read the affi- 
davit. The interpreter came there and interpreted the affidavit to 
him, and he signed it before the notary public and swore to it. The 
interpreter placed his certificate on the back of it and I forwarded 
it to the department. I will say that practically all of the facts had 
been reported officially by Agent Pollock, with reference to this mat- 
ter, and it is now in the department, and these papers are on file in 
this case. The attorneys here ask me if I could get him to state 
that he would take the child if it was given to him, and I replied 
that I did not know ; that I would see him. Major Pollock had made 
this statement in his official report, and She-she had tild him if the 
child was given to him that he would take it and keep it. That was 
only the official statement of the department and was not witnessed 
by Mr. She-she or anybody who heard him say it. I went down to 
Hominy, 25 miles, and took Mr. Patterson, who was the blacksmith 
at Hominy, and who was a good interpreter, and drove out to his 
camp. We could not find him there. We returned to Hominy Post 
and found him in the Stewart. Through Mr. Patterson, I asked 
him if he would make this statement, if he was willing to take the 
child, and he replied, " I have always been willing to do that." Mr. 
Tredway, the clerk of the Stewart, was a good inter ^^reter and I 
asked Mr. Tredway to take the Indian's statement, again including 
the fact that if child was given to him he would taSe care of the 
child. Mr. Tredway wrote this statement and he interpreted it to 
him, both himself and Mr. Patterson ; and the Indian signed it and 
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it was witnessed by the storekeeper and by Mr. Patterson. I left and 
forwarded that to the department in support of the claim. 

Senator CurtiiS. Upon either of those occasions did you give Mr. 
She-She any money? 

Mr. Miles. Not a cent on earth. 

Senator Curtis. Are you the man he claimed he gave $5 ? 

Mr. Miles. I am the man that he claimed to have given it. 

Senator Curtis. Did you ever give him $5 ? 

Mr. Miles. No, sir. 

Senator Curtis. Or offered to give it to him? 

Mr. Miles. I never did. I will say further that I never spoke to 
him with reference to this matter for six years after that. I went 
to him last September, when this question was being considered. I 
called on him then with this same man, Mr. Tredway, who was an 
interpreter, and asked him if he wanted to talk with me with refer- 
ence to that child. He said, " I have changed my mind about that 
matter." I said, " Mr. She-She, on what grounds have you changed 
your mind ? " He said, " The Indians are all telling me that I was 
mistaken." I did not think it was worth while to follow the matter 
any further. He made some remarks about it, but he made no state- 
ment about what he was going to say at all. 

Senator SuTHERiiAND. How long ago was that ? 

Mr. Miles. That was in Septeniber, seven years after he had made 
the first statement — six years after he had made the second statement. 

Senator Sutherland. Six years when? 

Mr. Miles. This last September, when those cases were being tried 
down there. 

Senator Sutherland. When he made those affidavits originally did 
he understand that they were to be used for any purpose ? 

Mr. Miles. He understood the matter; I told him all the time they 
were to be used in the interest of the child. 

Senator Sutherland. Did he understand that they were to be 
made public? 

Mr. Miles. Yes, sir; I told him I was not going to make them 
public; that I was not going to use them against him. 

Senator Sutherland. Did he say anything about their not being 
made public? 

Mr. Miles He said, " I do not want to get into a row with my 
wife; I do not want to make a stir on the reservation; I am married 
now — I was not then — I do not want to get into a row with my wife." 
Those were the statements he made on both occasions. 

Senator Sutherland. Did he say he was willing to make the affi- 
davits in the interest of the child, but did not want to make them 
public ? 

Mr. Miles. That is just what he said; he did not want to make 
trouble with his family, that was the excuse that he made. When he 
was brought on the witness stand he made the statement that he had 

J aid me this money. On cross-examination, he stated truthfully that 
*had never talked with him except through the interpreter; that 
the interpreter was present when all this was done. He admitted on 
cross-examination all the material facts that he had stated in these 
affidavits, except denying that he had said he would take the child if 
it was given to him. i immediately tried to get the interpreter at 
Hominy, but he wa* out on a hunt and I did not get him for three or 
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four days. I asked the council to be permitted to put these witnesses 
on the stand and rebut this, which was denied by the council. The 
agent said I was to be permitted to do it, but when we came to that 
the agent declined to hear them out, and all our testimony was to be 
taken before the agent. I did bring them before a notary public, 
and notified the counsel for the nation, and they were there and cross- 
examined. Thomas Mosher certified that there was no question, or 
mention of pay in any way in the world. Patterson testified to the 
same thing. I will say that in Mr. She-she's examination he denied 
ever making but one paper absolutely. I will submit to the commit- 
tee that I would have perpetrated a great wrong if I had formulated 
an affidavit. What would be the position of the notary public who 
made such an affidavit and I had sworn to it — a paper that I knew 
was liable to come back from the reservation in the next mail for 
examination ? 

Senator Curtis. Mosher is one of the official interpreters, is he 
not, for the Osages — one of the tribal interpreters? 

Mr. Miles. Yes, sir; he was, and is now. Counsel for the nation 
remarked that it is a question of veracity between myself and the 
Indians. I submit that it is a question of veracity between those in- 
terpreters, as well as myself, and the Indian, as the Indian himself 
said he never mentioned this matter to me except through an inter- 
preter, and all this was done in the presence of an interpreter. Tliis 
transaction at Hominy was all had in the public store, a public office, 
with the trader, the clerk, and the interpreter all present. 

Senator Sutherland. You have seen Pearl Callahan, have you? 

Mr. Miles. Many times ; yes, sir. I know her very well. 

Senator Sutherland. Judging from her appearance, is there any 
doubt of her having Indian blood? 

Mr. Miles. There is no doubt about it in the world. If you would 
meet her in Australia, you would know that she had Indian blood. 
I will say that when I saw her in the council that she was a little girl; 
I saw her in the yard when I was endeavoring to find the place where 
they were living. They were living in a place in the back yard that 
had been used for a coal house — she and her mother. She was work- 
ing in a shirt factory, supporting herself and that child, where she 
had been for seven years. A dissolute girl would not do that. 

Senator Curtis. Did the council ever ojffer to enroll that girl if 
she went down there and lived with those people ? 

Mr. MitES. I had an intimation that the council did. It is not in 
the record, that I know of, but I had an intimation that it did, if she 
would give the girl up to She-She, and I think I mentioned that to 
her and she said that she would lose the last drop of blood that she 
had and would die rather than give the girl up — mother-like. 

I make this plain statement because I think it is due to the child. 
I do not believe that any Senator who knows me would believe that I 
would put myself in that kind of position. 

The Chairman. I think, gentlemen of the committee, that inas- 
much as this statement of Mr. Miles is somewhat in the nature of 
evidence that it would only be proper to invite Mr. Kappler to cross- 
examine Mr. Miles, if he desires to do so, as to this statement. 

Mr. Miles. Very well, sir. 

Mr. Kappler. Mr. Miles, when you first saw She-She what prom- 
ises did you make to him ? 
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Mr. Miles. I made him no promises whatever ; I simply told him 
that I wanted the information ; that I wanted the facts in the inter- 
est of the child. 

Mr. Kappler. Who wrote the aflSdavits that She-She signed? 

Mr. Miuss. It was written by the notary public. 

Mr. Kappler. Did you state what appears m that affidavit ? 

Mr. Miles. I do not .remember whether I did or not. 

Mr. Klappler. Who wrote that affidavit that Mrs. Gussman, Pearl 
Callahan's mother signed? 

Mr. Miles. She dictated the affidavit almost entirely herself, and 
I want to say right here to the committee that all the statements she 
has made, she has made them frankly, and she has made them, I 
believe, honestly, and they are absolutely the same. 

Mr. Kappler. She dictated this affidavit, did she? 

Mr. Miles. I do not think she did absolutely. The facts are, I 
will say, that largely this matter was prepared by General Dool 
before I went there, but I changed it materially — ^that is, on her 
testimony. I put in some things that he did not get in. 

Mr. ICappler. Did you state to this committee at a meeting six 
months ago that it was a singular thing that those two affidavits of 
She-She and this woman were identical? 

Mr. Miles. The stories ; I said it was singular that they should be 
the same, and I was surprised at them. 

Mr. Kappler. Is it not a fact that you wrote both of them ? 

Mr. Miles. No, sir ; it is not a fact that 1 made up those stories at all. 

Mr. Kappler. I mean the affidavits as thev were written, and said 
it was singular that they should be identical ? 

Mr. Miles. I said the stories. I say to this committee, and I say to 
the world, that the statements of people 200 miles apart, two stories 
of different people as to how the child was born, that they should be 
the same, was singular. 

Mr. Kappler. You saw the affidavit before it was written ? 

Mr. MHiES. I did. 

Mr. Kappler. But you deny writing the affidavit, or any part of it? 

Mr. Miles. They were typewritten affidavits, both of them, and I 
do not write on the typewriter. 

Mr. ICappler. I do not mean as to the writing; I mean formulated, 
or dictated. 

Mr. Miles. The affidavit was made by Mr. Treadway, and was 
formulated by him. The statement was made before him. The other 
affidavit I do not remember about. 

Mr. ICappler. At that time you had the affidavit of She-She, did 
you not, when you saw Mrs. Gussman? 

Mr. Miles. I had not. I never saw She-She. 

Mr. Kappler. Regarding the appearance before the council, did 
you not say that you were going before the council to seek vindi- 
cation ? 

Mr. Miles. I may have used that term. 

Mr. Kappler. And you did not want to present any new testimony, 
and is not that the reason the council would not hear you ? 

Mr. Miles. The council refused to hear anything on any subject. 
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Mr. EIappler. And the council said if you had any new testimony 
they would hear you, but that they did not want to vindicate you 
before the council — that that was not the proper place? 

Mr. Miles. Just one word with reference to those proceedings, 
which have been touched on by almost everyone here, and I want to 
enlarge upon that point. We did not want to be sent to that council. 
as formed, to try this case. I will submit that if I had a crop of 
com and was in possession of it that I would not want to be chosen 
by any of those people as the one to settle as to who should have the 
ownership, or have the possession of that com, and that is where the 
Osage people are to-day. 

Senator Dixon. You will pardon an interruption. I would like to 
ask you a question. I was not here at the beginning of this hearing. 
What was your reply to this statement of the gentleman who ap- 
peared before us that there were 27 of those people who never lived 
on the reservation, and wei:e born in California, of one-eighth or one- 
sixteenth blood? 

Mr. Miles. That statement was referred to in a general way by 
Mr. Scott. It is a fact that a large number of those people were born 
oflF the reservation, and I would be very glad to have the Senator read 
the statement I have made with rererence to the position of the 
department and the council with regard to people who were bom off 
the reservation being placed back on the reservation since 1873 up 
to 1898. 

The Chaikman. The statement that was made this morning related 
to others than these? 

Mr. Miles. Yes, sir. 

The Chairman. Now, Senator Dixon asks you of those included in 
this matter ; what statement have you to make as to where they were 
born ? 

Senator Dixon. Yes; those 27 who were mentioned in the testi- 
mony? 

Mr. Miles. The facts are, I think, as to those people, quite a large 
number of them, or nearly all of them, were born on the reservation. 

Senator Dixon. In what State? 

Mr. Miles. They were bom in Kansas City, in Missouri, in Cali- 
fornia, and in the Indian Territory. 

Senator Dixon. How much Osage blood have they ? 

Mr. Miles. The Stratton people are one- fourth Indian blood — ^that 
is, the older people are one-fourth Indian blood. I will say right 
here that the blood of those people is unquestioned, and never has 
been, and if you will go with me to the reservation any day I will 
show you their first cousins in the blanket, recognized as full bloods. 

Senator Dixon. G. J. Stratton is a quarter blood, is he? 

Mr. Miles. Yes, sir. 

Senator Dixon. Where does he live? 

Mr. Miles. On the reservation at the present time. 

Senator Dixon. How long has he been there? - 

Mr. Miles. He has not been there for a long while. I think it was 
brought out in the testimony before where G. J. Stratton came from 
in his application for enrollment, but Mr. Leahey, his attorney, told 
me that it did not make any diflFerence whether he was there or not, 
pending his enrollment. 

Senator Dixon. Where was he bom ? 
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Mr. Miles. In California, I think. 

Senator Dixon. Theresa Stratton — ^what is her blood ? 

Mr. Miles. She is a mixed blood — a one-fourth. 

Senator Dixon. Therma Stratton, Jerald Stratton — those are the 
children — where were they born? 

Mr. Miles. They were born in California, and are one-eighth. 

Senator Dixon. And Jerald Stratton, he is one-eighth ? 

Mr. Miles. Yes, sir. 

Senator Dixon. Rosa Marr, what is she? 

Mr. Miles. She is a quarter blood. 

Senator Dixon. Where was she bom ? 

Mr. Miles. She was probably born on the reservation, but I am 
not sure. 

Mr. Kappler. She was bom in Bates County, Mo. 

Senator Dixon. Where does she live now ? 

Mr. Miles. In California. 

Senator Dixon. Chlora Loveland — ^what is her blood ? 

Mr. Miles. One-eighth. 

Senator Dixon. Wnere was she bom? 

Mr. Miles. In California. 

Senator Dixon. Mamie McClerray— what is she ? 

Mr. Miles. She is the daughter oi Chlora Loveland. 

Senator Dixon. She is a one-sixteenth ? 

Mr. Miles. Yes, sir. 

Senator Dixon. Was she bom in California ? 

Mr. Miles. Yes, sir. 

Senator Dixon. HattieMcClerray is the same? 

Mr. Miles. I think that she is the daughter of Mamie McClerray, 

Senator Dixon. And she is a thirty-second? 

Mr. Miles. Yes, sir; a thirty-second. 

Senator Dixon. Now, Peter Revard — ^what is he? 

Mr. Miles. He is living on the reservation. The proof shows that 
he came there in 1887 and stayed for some time. He left the reserva* 
tion and went to the Philippines, and returned to the reservation and 
has been there for a number of years. 

Senator Dixon. What is his blood ? 

Mr. Miles. I am not able to say. 

Senator Curtis. Was his father on the rolls? 

Mr. Miles. His father was on the roll at the time of his death. His 
father was on the rolls, came there from California, was enrolled by 
the council and enrolled by the department, the conditions being 
exactly the same as his, except that he was enrolled soon after he came. 

Senator Dixon. Approximately, what blood is Revard? 

Mr. Miles. I do not think I will be able to say. They belong to a 
family of probably two hundred people on the reservation. The blood 
has never been questioned, *but I have never been able to trace out just 
the quantum. 

Senator Dixon. Would you estimate him to be a quarter or a half- 
breed? 

Mr. Miles. Not over a quarter. 

Senator Curtis. He is admitted the same as Hardy's wife? 

Mr. Miles. Yes, sir. 

Senator Curtis. It would be an eighth or a quarter? 

Mr. Miles. Yes, sir. 
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Senator Dixon. Now, as to Mary J. E. Crump; what is her blood! 
• Mr. Miles. She is a sister of Revard, and would be the 'game. 

Senator Dixon. Pauline, daughter of Mary J. E. Crump; what is 
^e? 

Mr. Miles. She would be just a division of each. 

Senator Dixon. Edward E. Crump ; what is he ? 

Mr. Miles. He is the son of Mary Crump. 

Senator Dixon. Pearl Callahan; what is she? 

Mr. Miles. She is a half blood Osage. 

Senator Dixon. Pearl Callahan is a half blood? 

Mr. Miles. Yes, sir. 

Senator Dixon. Where was she born? 

Mr. Miles. She was born just on the edge of the Osage Eeserva- 
tion, on the edge of the Cherokee Nation — probably 200 yards from 
the Cherokee Nation. 

Senator Dixon. Has she ever been enrolled on any roll ? 

Mr. Miles. No, sir; never. 

Senator Dixon. Why has she not been enrolled ? 

Mr. Miles. On refusal of the council and the department. 

Senator Curtis. That is a case you covered fully a few minutes ago 
in your statement ? 

Mr. Miles. Yes, sir. 

Senator Dixon. Jane Appleby; what is she? 

Mr. Miles. Jane Appleby, the records show, was adopted in 1847. 
She was on the roll until 1870-odd, and dropped from the rolls and 
replaced back upon the rolls by order of the department. The de- 
partment holds that she is on there provisionally. 

Senator Dixon. What is her blood ? 

Mr. Miles. She is an adopted citizen. 

Senator Cuktis. And has no Indian blood at all ? 

Mr. Miles. No, sir. It is not claimed. 

Senator Curtis. On what conditions do they claim she is on the 
rolls? 

Mr. Miles. The right to annuities. 

Senator Cuktis. And not property rights? 

Mr. Miles. No property rights. 

Senator Cuetis. That is, she had her share of the annuities and 
moneys, but no interest in the land ? 

Mr. Miles. That is a fact. 

Mr. Blappler. She is simply on the rolls for life for annuities. 

Senator Curtis. That was the claim of the department? 

Senator Dixon. John Thomas Hunt. What is his status as an 
Indian ? 

Mr. Miles. He is of mixed blood, but I could not say as to the 
quantum. 

Senator Dixon. Well, approximately? 

Mr. Miles. I should say not over an eighth. 

Senator Dixon. Where was he born ? 

Mr. Miles. In Missouri, where the Osage Reservation was, before 
they had moved from there. Just his age I do not know ; I do not 
know whether he was bom just before the Indian left there or not; I 
do not remember. 

Senator Dixon. William T. Hunt. What is he? 
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Mr. Miles. That was his child ; born where he moved out there on 
the reservation. 

Senator Dixox. Rhody May Hunt and Mary Elizabeth Hunt and 
George Arthur Hunt are the same ? 

Mr. Miles. I presume they are the same. I will say that Mr. Hunt 
has been on the reservation for a number of years; I could not say 
the exact number of years, but probably eight or ten. Probably some 
of the children were born on the reservation, but I could not say posi- 
tively as to that. 

Senator Dixon. Ola Martin. What is her Indian blood ? 

Mr. Miles. She is claimed to be a half-blood. 

Senator Dixon. Where was she born? 

Mr. Miles. On the reservation, and is on the reservation to-dav. 

Senator Dixon. Grace Thompson; what is her Indian bloods 

Mr. Miles. As to Grace Thoftipson, I could not state just what it 
is. She belongs to that class of Kaw-Osages, of which there are 
nine, and I will say that they are Indian children that have been 
born since the Kaw allotment, claiming allotment in both Osage and 
Kaw. 

Senator Dixon. But born on the Kaw Eeservation? 

Mr. Miles. Born on the Kaw Eeservation. 

Senator Dixon. Since allotment? 

Mr. Miles. Since the Kaw allotment. 

Senator Curtis. The Osage and Kaw reservations join, do they 
not? 

Mr. Miles. Yes; they adjoin. I will say with reference to that, 
and it was brought up by Senator Curtis yesterday, that they are 
mixed up all over that line ; there are a number of people who have 
intermarried, and some live on the Osage and some on the Kaw Reser- 
vation. Froukier's family have always lived on the Kaw Eeserva- 
tion, and his children have also lived on the Kaw Eeservation, while 
they are enrolled as Osages. Edward Froukier was married to an 
Osage and lived on the Osage Eeservation, and has retained his rights 
as a Kaw ; he was allotted as a Kaw. Billy Hardy married an Osage 
and took his Osage wife over to the Kaw Eeservation and has been 
living there, and his children are enrolled with the Osage people. 
So that for the thirty years that I have known them there has never 
been any question about them. They are all mixed up, some in one 
places and others in other places ; their rights are wherever they choose 
to take them, but since I left the service, where a child had the rights 
of two tribes it would elect where it would go. As to the Auld child, 
her father was then on the Kaw rolls ; her mother on the Osage rolls, 
and on the Osage rolls she died. Had they elected that Bell Auld 
should be put on the Osage Eeservation 1 would have placed her 
there, without reference to the laws of the Osage people. As long 
as they were minors they were enrolled as Kaws. When they came 
to maturity they elected to go to the Osage people, and were enrolled 
with the Osage people, and are on the Osage rolls to-day. It has 
never been questioned as to my knowledge the right of those people 
to choose where they wanted to go. 

Senator Dixon, ifora James; what is her Indian blood? 

Mr. Miles. She is one of those Kaw-Osages that I spoke of before. 

Senator Dixon. Born since the allotment? 

Mr. Miles. Yes, sir. 
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Senator Dixon. Angeline James; is she the same? 

Mr. Miles. Angeline James is the same. 

Senator Dixon. How much Indian blood has she? 

Mr. Miles. I could not say. 

Senator Dixon. Approximately? 

Mr. Miles. Probably one-eighth or a little more, counting Osage 
and Kaw both. 

Senator Dixon. Now, as to the Froukiers; what are they? 

Mr. Miles. They are of the same class. 

Senator Dixon. One-eighth bloods? 

Mr. Miles. Probably an eighth. 

Senator Dixon. Born since allotment on the Kaw Reservation ? 

Mr. Miles. Yes, sir. 

Senator Dixon. Now, as to the Pappans; Blon Papan and Justin 
Papan? 

Mr. Miles. They are the same character; nine of those children are 
all of the same status. 

Senator Curtis. They would have more than one-eighth blood, 
would they not ? They have one-eighth Kaw blood. 

Mr. Miles. Yes, sir ; there would be one-eighth Osage blood beside 
that. I want to say to the committee that it would be very hard to 
estimate absolutely the quantum of blood, but I will say that I know 
the history of every family of the Osage and Kaw reservations— I 
have been forced to it by contact with them — and I will say that 
those people that we are asking to be enrolled as Osages have an aver- 
age of more Osage blood than the majority of the mixed bloods on the 
reservation. I would say that the Stratton family has 40 per cent 
more Osage blood than the mixed blood on the reservation. It might 
be well for me to say that when I went to the reservation in 1878 I 
enrolled approximately 2,000 full bloods and 260 mixed bloods, and, 
as I said before, they were drifting in from Kansas and from Indian 
Territory and from other places until to-day the mixed bloods have 
decreased until, in round numbers, there are on the roll 800. 

Senator Dixon. Increase? 

Mr. Miles. Decrease ; the full bloods have decreased, I should say, 
until now there are on the rolls, approximately, in round numbers, 
800. 

Senator Sutherland. Eight hundred less or 800 altogether? 

Mr. Miles. Eight hundred all told; 150 per cent less than there 
were when I enrolled them in 1878 — losing 150 per cent of their popu- 
lation, equal to all the increase. Of the mixed bloods there were 260, 
in round numbers, until there are now 1,430. There are, practically, 
the same on the roll to-day as they were when I took charge of the 
agency in 1878. 

The Chairman. If you have no further questions to ask, Mr. Miles, 
you will be excused. 

(Mr. Miles is thereupon excused.) 

STATEMENT OF HON. JOHN J. HEHPHILL, ATTOBNET AT LAW, 

WASHINGTON, D. C. 

Mr. Hemphill. Mr. Chairman, I represent Thomas J. Hunt and 
his children, and am associated with counsel also in the case of Pearl 
Callahan. 
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I want to say that all we ask for in this case is an opportunity to 
present our case to an impartial tribunal. If the committee could 
take the time I have not the slightest doubt that they would enroll 
these people, and as the committee has not the time, we ask that we 
I" ay go to a court where we may present our proof. We do that 
because we have complied with every requirement of the Osage allot- 
ment act, which provided that the Secretary of the Interior should 
enroll all of these persons entitled to enrollment whose applications 
were pending at the time the allotment act was passed. Everyone 
of these applications were pending at that time. The only trouble 
was that in the allotment act it was provided that the Osages should 
be denied the right of going into court to sue for their allotment, 
which rights were granted to all other Indians in this country for 
whom no special tribunal was provided. In the Five Civilized Tribes 
it was provided that they should not go into court for the trial of 
their allotment, but there was a Five Civilized Tribes Conmiission 
established, which commission was made up entirely of absolutely 
impartial men, who went there to investigate and pass upon those 
cases. They were sent up here, and even when they were sent here, 
and after being enrolled, and denied enrollment, then those Cherokee 
Indians and others went into court and had themselves restored to the 
rolls. We can not even do that under this law. 

Now, the trouble with us is, we have had no tribunal. Mr. Merillat 
stated the other day that we had had three or four trials. As a mat- 
ter of fact, we have had no trials, and I state that because we have 
never been before the allotment commission ; we have had no oppor- 
tunity to go before the allotment commission. The only tribunal 
that we have been before was the Osage council, and that council, of 
course, is made up of people who are opposed to us from the begin- 
ning, and, as I am informed, when they took the last testimony there 
and went to pass upon these cases, the attorneys for the council were 
with the council when they voted for them and the attorneys for the 
claimants were kept outside. Now, the idea of any man who has 
any rights whatever being sent before a tribunal, all of whom are 
intercvsted owners of the property that the applicant is seeking, and 
that they should set in judgment upon his case and have their own 
attorneys present and the other attorneys not present is preposterous. 
T\Tien a number of people get hold of an estate, as these Osages have 
done in this case, it is a perfectly monstrous proposition to say that 
other people, who have just as much right by blood and by every other 
consideration of justice, shall not be entitled to any share unless 
those in possession choose to give it to them. 

Senator Dixon. How is the Osage council made up ? 

Mr. Hemphill. It is made up of eight counselors, seven of whom 
are full blood and one mixed blood. 

Senator Dixon. Are they appointed or elected? 

Mr. Hemphill. They are elected. 

Mr. Scott. By the major members of the tribe. 

Mr. Hemphill. By the majority of the people who are of age in the 
tribe. 

Senator Dixon. Do the breeds participate in the election or is it 
confined to full bloods? 

Mr. Scott. It is confined to members of the tribe over 21 years of 
age, mixed and full blood. 

S. Doc. 744, 60-2 14 
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Senator La Follette. Did your client have any share or partici- 
pation in the election of this council? 

Mr. Hemphill. Not that I know of, because they are now on the 
rolls. 

Senator La Follette. They would not be given the opportunity 
for participation, then, in the selection of councilmen or arbitrators? 

Mr. Hemphill. None whatever. 

Senator Sutherland. The election is confined, as I understand, to 
the enrolled members of the tribe ? 

Mr. Hemphill. Yes, sir ; they have chosen six councilors. We are 
sent up to have our case passed upon by the people who are in pos- 
session of the property. 

Now, that question was passed upon by the Court of Claims in 
what is known as the " New York Indian case," which involved 
the question as to the distribution of funds allotted by Congress to 
the New York Indians, and it was developed in that case that some 
800 of those Indians were living in Canada ; that they had gone, as 
far back as 1838, to Canada, and still living there, and are now living 
there to-day ; and the question was raised as to whether those Indians 
were entitled to a share of the fund that Congress had allotted to the 
New York Indians, and the Court of Claims said they were entitled 
to it; that the fact that they went away from the country did not 
in any way affect their rights, because the court held that no Indian 
had the power to expatriate himself ; that he was the ward of the 
United States, and they cited the case of Sitting Bull, who went to 
Canada, and the Congress of the United States sent up there and had 
him brought back with his band. The Kickapoos went to Mexico 
and set themselves up there in a permanent home. Congress said: 
" We do not intend that that should be done, for you are our wards " 
and they brought them back and set them up in this country. So 
these people who have gone out of this Osage country did not have 
any real right to go out, except under the recent laws of Congress, 
which changed the policy — for instance, the act of 1887 — but prior to 
that time no Indian had any right whatever to go beyond the reser- 
vation, and if he did. Confess could have him brought back and 
could, if it choose, bring him back on the reservation at any time. 
The law of 1887 known as the " general allotment act," expressly 
provided that if an Indian goes abroad from his reservation and 
adopts the habits of civilized life, that he shall not lose his rights 
to his tribal property. 

So there is not a lawyer in this meeting here to-day that would 
not have advised my client at any time since 1887 that he could go 
into any part of the United States and never lose his rights, and the 
strange part of it is now that those Osages who live upon the reserva- 
tion and have done nothing except to live on what the United States 
gave them are now getting the whole of this large estate, and those 
Indians who had the same spirit of pluck in them and who went out 
into the civilized part of the United States to make their way in the 
world, they are to be denied their rights, in spite of the act of Con- 
gress that distinctly says that they shall not lose their rights. Now, 
that seems to those of us who represent these clients to be unfair. 

Now, upon the question as to the right of this Osage council to 
pass upon this question, it was decided by the cour^ that to accept 
as final the determination of such communities or societies them- 
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selves — meaning the New York Indians — on the question of a legal 
right to participate in the funds would be an evasion of judicial 
duty, and it would be committing individual rights to the incompe- 
tent hands of those who have a direct pecuniary interest in the deci- 
sion ; and the court said that that could not be done. 

Now, all that we ask is that we shall have the same measure of 
justice meted out to these people that was meted out to New 
York Indians. When the New York Indian tribes said that they 
would not admit other people than themselves, the court said that 
is not law ; that you must admit them ; and if you do not admit them 
the court will admit them. 

Now, the case of Banks which counsel on the other side say con- 
cludes this question. I will say that William Banks was an Indian. 
lie was born off the reservation. He went to school for a short time 
on the reservation and then his father took him and put him to school 
somewhere else. His father had been at one time registered as an 
Indian, so this boy got some allowances; but while he was still a 
minor his father took him to another part of the country, and from, 
say, 1860 possibly up to 1895 neither he nor his father ever appeared 
upon the reservation or made any attempt of any kind to share in 
the funds. They came back in 1895, and they made their applica- 
tion for enrollment, and the department decided that William Banks 
was entitled to be enrolled and enrolled him ; and yet here is Thomas 
J. Hunt 

Senator La Follette. Is William the father? 

Mr. Hemphill. No, sir ; he was the son ; there is William, senior, 
and William, junior. Now, there was a boy that had not been any- 
where in connection with that reservation certainly for twenty-five, 
possibly for thirty-five years, and yet the department says that he is 
entitled to his share of that property. Now here is Thomas Hunt, 
who was born on what was formerly the reservation of the Osages in 
Missouri. The Osages at that time, not having any very distinct 
reservation, it being very wild country out there, there was no way 
for them to tell, or anybody else to tell, exactly where the line ran. 
He was soon left an orphan ; he was passed around amongst his kins- 
people, who fed him and clothed him. As soon as he got to the 
point where he could govern his own life he went out in the world 
to split rails and make cross-ties, and did that for a number of years, 
and ten or twelve years ago he came back to the reservation, long be- 
fore the act of 1906 was passed, which is the date of the allotment 
act, and they say that that man, because he has undertaken to earn 
his own living in the world, is not entitled to any share of this prop- 
erty, but the Indians who hung around the camp and lived on what 
the Government would give them are the favored people of the 
Osage country. They have got control of the council, and they are 
the people who are getting the whole of this property. 

The Chairman. Mr. Hemphill, I do not like to interrupt your ar- 
gument, but if it meets with the approval of the committee, I want 
to make one suggestion, and the suggestion at this time is prompted 
somewhat by your opening remarks. Every Indian in the United 
States to-day — except the Osage Indians and the Five Civilized 
Tribes — ^if he claims an allotment, and there is any land to which 
that claim can attach, can go into a court, and if he is successful, ob- 
tain a decree, which operates as an allotment. 
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Mr. Hemphill. Yes, sir. 

The Chairman. Of course in this case it will have to operate upon 
the funds rather than the land because the land is exhausted. Now 
it seems to me that the issue here is whether there is anything in the 
treaties or laws relating to the Osages which would debar one who 
otherwise could claim his rights under that statute from having 
that same right now. 

Mr. Hemphill. In other words, the committee is of the opinion 
that the Osages should be treated in the same way as other Indians, 
unless there is something special in their case. 

The Chairman. That is, some reason. Yes; at least I think the 
committee will bear me out that they would like to hear that particu- 
lar phase of the matter discussed. 

Mr. Hemphill. The only thing in the world that I know on that 
^ point is this : We all know from the Banks case and from a large 
' number of other cases, and from the act of 1887, and the subsequent 
act, that Congress changed its policy with reference to the Indians 
and intended that they should go out into the world, and expressly 
said that if they did do so they would not lose their rights. Now, the 
trouble is recently and with reference to this particular case, a new 
law has been laid down, and Commissioner Leupp, in a former hear- 
ing before this committee, when questioned by Senator Curtis, said: 

We deal with the question in this way : We take each independent ease and 
study out its particular features. These are questions of fact very largely. If 
we find that these people have been recognized as Indians and have been 
treated as such by their fellows, that they are entitled to tribal rights. If the 
tribe consents, that is something we always require. 

And another point. Mr. Leupp said : " I hold that they shall not 
be enrolled contrary to the wishes of these tribes." 

Now, that was brought out in the Crow investigation where Senator 
Curtis asked him with reference to his action relative to the Osages. 
That is just our difficulty, and we ask whether the committee is of 
the opinion that it is fair to us to be treated in that way. As I have 
said, the New York Indian case distinctly said that that is not the 
law, and they overruled the New York Indians in that particular, 
and all we ask is that we, representing those Osages, should have 
exactly the same right. As I said, we filed our applications. We have 
had no tribunal, and the tribunal that was down there did one thing 
that I think is most extraordinary and that is, they took the testi- 
mony ; mark you, it does not cover the case of these applicants, be- 
cause they have not been treated at all by any indepenaent tribunal, 
but there was a tribunal appointed to investigate a certain number of 
the Osages against whom charges were made that they were not 
properly on the rolls, and they took the testimony of a Mr. Kissling 
and they report: 

The testimony of Kissling was taken by the commissioners in executive or 
secret session. Kissling stated that "sometimes when there is an uproar" he 
got embarrassed and forgot. Subsequently, the counsel for Mr. Clem and 
family asked the commissioners for a copy of Kissling*s testimony. The com- 
missioners declined to produce the testimony without the consent of Kissling, 
which he refused. The counsel for Mrs. Clem and family was consequently 
denied the right of cross-examination. 

Now, they examined the witness in secret, simply because he became 
confused if there was a noise around anywhere, and declined to give 
even a copy of his testimony to the counsel on the other side. 
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Now, that is the kind of work that that commission did, and there 
can not be any reason, that I can see, why these people, who have 
complied with every law that Congress has passed, should not have 
an opportunity to go into court — the same right that is given to every 
other Indian in the United States. 

The Chairman. In making that suggestion I did not intend to 
suggest an abridgment of any other statement that you desire to make. 

Mr. Hemphill. If that is the idea of the committee, of course J 
do not want to take up its time at all. 

Mr. Merillat quoted the law, for instance, of the Osages. It is a 
little pamphlet of laws that they had down there in which it is pro- 
vided : 

That whenever any citizen shall remove his effects out of the limits of this 
nation and become a citizen of any other government, all his rights and privi- 
leges as a citizen of this nation shall cease. 

That was where a man who was in the nation and deliberately made up his 
mind to remove elsewhere. 

But the national council shall have power to readmit him to citizenship. 

Now, the law of the United States is stronger, of course, than the 
law of the Osage Nation. The law of the United States is, that if 
he moved away from the Osage territory he shall lose his rights. 
So that the law of the Osages amounts to nothing, as we all know, 
when it comes in conflict with the law of the United States, and even 
when those laws of the Osages were supposed to be enforced there, 
Mr. Miles has produced case after case in which the Osage council 
admitted persons of their own free will, and where they did not 
admit them of their own free will the authorities at Washington 
directed that they should be admitted. 

Senator Curtis. Does not the act of 1887, the general allotment 
act, exclude the Osa^ Eeservation? 

Mr. Hemphill. I think it excludes the Kaws, but not the Osages ? 

Mr. Kappler. They do not come under the act of 1887. 

Senator Curtis. That was my recollection. 

Mr. Belt. It expressly says that it excludes that territory, but not 
the Indians, from the operation of the law ; it simply says that they 
shall not take allotment in the measure prescribed in the law of 1887, 
but it does not exclude the Indians from the operations of the law. 

Mr. Hemphill. In other words, the Indians themselves are entitled 
to the benefits of the law, but they were not entitled to have their land 
allotted at that particular time; neither were the Five Civilized 
Tribes, Congress evidently having in mind what it has more recently 
prepared; that is, these general-allotment acts for all of the tribes 
m the Indian Territory. 

Mr. Miles. Permit me to say a word there, because it comes within 
my personal knowledge. This matter was up before Congress, and I 
came here at the request of the Indians and asked that they be ex- 
cluded from the allotment of their land, and having in mind that it 
was provided for the allotment of 80 acres — they wanted not the allot- 
ment of their 80 acres, but a division of the land, and I appeared 
before the committee oi the House and made that appeal. 

Senator Curtis. Then your contention is that the law simply ex- 
empts or excludes the allotment of the land and does not exclude the 
individuals from the rights to the reservation ? 
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Mr. Miles. That is what the Indians asked me to present, that they 
did not want to submit to the allotment of 80 acres per capita; they 
wanted a division. 

Mr. Kappler. I would like to read what Senator Teller said, who 
had this put in the law. 

The Chairman. Mr. Kappler, as I have said before, when the other 
side concludes you will have an opportunity to meet anything that 
has been put in here. I would very much prefer, and I think the 
committee would, that the argument proceed in a somewhat orderly 
way, except, of course, such questions as Senators may desire to ask. 

Mr. Kappler. I thought I would make the explanation of what 
Senator Teller said, who really put in the word Osages. Of course, 
I shall have to defer to the wish of the committee. 

Mr. Hemphill. Mr. Merrilat quoted from the case of Sloan v. The 
United States, in 118 Federal Eeporter, relative to the Omaha In- 
dians. The question in that case was as to the admission of certain 
half breeds, and he used it as authority for saying that they could 
not admit anybody except those persons who were on the reservation, 
but he did not read to the committee the fourth article of the treaty 
of March 6, 1865, which was being construed by the court and which 
provides : 

The Omaha Indians being desirous of promoting certain habits of industry and 
enterprise amongst themselves, by abolisliiug the tenure in common by which 
they now hold their land, and by assigning limited quantities thereof in sev- 
eralty to the members of the tribe, including their half or mixed blood relatives 
now residing with them, etc. 

The question was whether the mixed bloods who did not reside 
with them could come in under this law, which expressly said that 
it was intended to give them lands of the Indians themselves and to 
the mixed bloods residing with them, and the court, of course, said 
that it referred solely to those people who resided on the reservation. 
So it has not a particle of application in this case, and if the counsel 
had read it he must have known it. 

Mr. Merrillat also quoted the case of the Eastern Cherokees. The 
Eastern Cherokees case was this: In 1835 there was a treaty made 
between the Cherokees residing at that time in North Carolina and 
Georgia, and it was agreed therein that certain members of the 
Cherokee tribe, if they chose, could remain in the East and adopt the 
habits of civilized life and become citizens of the State in which they 
resided, and that they should then have a per capita distribution of 
the funds that arose from the sale of the land at that time. The 
other Cherokees were to be carried to the Cherokee country, west of 
the Mississippi Eiver, and were there known as the Cherokee Nation. 
Subsequently the North Carolina Cherokees said they wanted a part 
of the property that belonged to the Cherokees west ox the Mississippi, 
although they had previously agreed that they would reside in and 
become citizens of the various States in which they were then living 
east of the Cherokees, and would take their per capita distribution 
of the fund at that time. The court said, "You can not, of course, 
have a share of this property unless you go back and become inhabi- 
tants of the Cherokee country." 

So that that case is a separate and distinct case, and lays down no 
principle upon which this case can be governed in any way. 
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Now, council complains a great deal about the second hearing of 
these cases, not the cases that we are on now, but the cases of the 
persons against whom charges were made by the Osage council, that 
they had been improperly enrolled, stating that the second trial was 
limited to newly discovered evidence. Well, now we all know, as 
lawyers, that if you go into court and want to get a new trial upon 
fact, you must show that it is newly discovered evidence, and that is 
practically the universal rule. So that when Congress fixed the rules 
that these people were to be tried upon newly discovered evidence, it 
simply adhered to the common practice of the courts of this country. 

Take this man Thomas Hunt, for instance. He has a large number 
of relatives enrolled upon this Cherokee roll. It is not his fault that 
he was born poor and had to go out into the world and dig for a 
living. It is certainly not a fault of his children that their father was 
a poor man and was not able to live on the reservation ; that his rela- 
tives carried him when he was a child from one part of the country to 
the other, and it does seem to me that when he went back to the reser- 
vation and made his application, as required by the allotment act, and 
when the only charge against him is the Osage council will not permit 
him to come in, and when that council has the whole thing in its 
hands, and when the Commissioner of Indian Affairs says that he will 
not let them in unless the Osage council agrees to it ; that Congress 
ought to say : " Let these people go before some impartial tribunal and 
present their cases as other Indians would be allowed to do." 

I thank you, Mr. Chairman and gentlemen. 

STATEMENT OF R. V. BELT, ATTORNEY AT LAW, WASHIN&TON, D. C. 

Mr. Belt. Mr. Chairman and gentlemen of the committee, I rep- 
resent Virgil Herrard and Simon Clavier, deceased. They are white 
men with no Indian blood and do not claim rights in the Indian 
nation by reason of any Indian blood in themselves. Virgil Herrard 
married an Osage woman at Wyandotte, Kans., on October 10, 1864. 
Simon Clavier married an Osage Indian woman at Kansas City, Mo., 
in 1871. Late in 1873, or early in 1874, the Osage council required 
all white men married to Indian women to prove that they were 
married and that their wives were Indian women of the Osage blood. 
Quite a large number of them were required to appear before the 
council and make that proof. The council proceedings show that 
there were about 25 or 30. These two people are among them. They 
proved by the marriage record that they were married to these Indian 
women, and the council thereupon adopted them as members of the 
tribe. A certified copy of that record of the council has been sent 
up to the Indian Office by the agent at the Osage Agency making a 
report strongly in favor of the enrollment of those people. This en- 
rollment became necessary for the reason that a new agent subse- 
quently went to the Osage Agency and removed the names of those 
two people and some others from the roll, for the reason that he held 
that they were white men and the Government at that time was dis- 
tributing supplies, blankets, and food, etc., to the Osage Indians. 

Senator CJurtib. What year was that ? 

Mr. Belt. In 1873 ; they were living at Kansas City at that time, 
and it was at a time when they had no wealth ; that they subsequently 
acquired. They had not parted with their land in Kansas, which 
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gave them the great wealth that now stands to their credit in the 
Treasury of the United States. They had not removed to the land 
on the present Osage Reservation, which has turned out to be very 
valuable in mineral production and otherwise, making them very 
wealthy. 

Senator Sutherland. Let me see if I understand you. These peo- 
ple that you represent prior to 1873 had been enrolled with the con- 
sent of the council of the Indians? 

Mr. Belt. Not prior ; at that time. 

Senator Sutherland. At that time ? 

Mr. Belt. Yes, sir; they were married to the Indian women, one 
of them in 1874 and the other in 1871, but in 1873 they were enrolled. 

Senator Sutherland. With the consent of the council ? 

Mr. Belt. By the formal proceedings of the council, a-certified copy 
of which has been sent to the Indian Office and is there now. 

Senator Sutherland. And at a later date 

Mr. Belt. A new agent came along. 

Senator Sutherland. And he struck their names from the roll? 

Mr. Belt. Yes, sir; because he said they were white men and not 
mtitled to be fed and clothed by the United States. The men saw that 
they could not get back on the roll for supplies, etc., at the time, and 
made no effort to do it. They continued with the tribe, with their 
families, lived on the reservation, and moved with them to the Osage 
Keservation in Oklahoma now, and they resided there for a long 
time. One of them went to California for a short while for his health, 
and I think he now lives at Independence, Kans., just off the border 
of the reservation. It is asserted that he is a man of considerable 
wealth. He was a poor man when he went there from the army 
into that reservation. The agent who was there at the time ^ave tes- 
timony at this most recent investigation. He is now residing in 
Iowa. He came down there and testified before the council that he 
found this man on the reservation and that he was most valuable to 
him in organizing the Osage Nation into some sort of system by 
which he could regulate their relations and conduct with the Gov- 
ernment. He found him very useful, and he continued so. After 
he was stricken from the rolls he still remained on the reservation. 
When he went to the present Osage Reservation, and when they 
commenced to lease their land for grazing purposes, he was one of 
the lessees and had his cattle on the reservation and paid the nation 
under the lease or permits that were granted by the Government for 
this purpose to the Osage Nation. The council said that he had held 
his cattle on the Osage Reservation and had had benefits in that 
direction with the tribe. He paid for those benefits just as other 
white men on the reservation paid for them under the regulation of 
the department. They undertook to go back on the Osage roll — the 
Osage council took no part, mind you, in removing those names from 
the annuity roll — and for some years they could not find the record 
of the Osage council whereby they were enrolled, but about eight or 
ten years ago they undertook, by evidence of this former agent and by 
Indian members of the tribe who were present at the council and knew 
all about the proceedings, and knew that they were adopted by the 
council, to present their case to the department, and the department 
sent it down to the agent for further investigation, and tne agent 
laid the matter before the council. He said: "Here these people 
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have been adopted ; they are members of the tribe by your own action. 
Will you have them enrolled ? " They said : " No ; we do not want 
them enrolled." This question of the division of the funds was before 
them, and of course he reported to the department that the Indians 
would not enroll anybody. 

Senator Dixon. Did those two men have any children? 

Mr. Belt. Yes, sir; I will ask Major Miles to answer as to that. 

Mr. Miles. Mr. Herrard has a number of children on the reserva- 
tion. 

• Senator Dixon. Are they all enrolled ? 

Mr. Miles. All enrolled. 

Senator Dixon. How is it with regard to Clavier? 

Mr. Miles. He has no children on the Osage Reservation. He mar- 
ried a woman who had two children — a widow with two children — 
and they are on the reservation. He afterwards married a Kaw 
woman, but has no children. 

Senator Dixon. And they are enrolled? 

Mr. Miles. They are all enrolled on the Kaw Reservation. 

Senator Dixon. He is dead, is he ? 

Mr. Miles. Yes, sir ; he is dead. 

Mr. Belt. I want to say that he died since the law of 1906 was 
passed. 

Senator Curtis. Are the two Osage wives dead? 

Mr. Miles. Yes, sir; both are dead. 

Mr. Belt. The facts in these cases have been pretty fully set out, 
and I do not think I will consume the time of the committee in going 
over them again except to read just a clause from the agent's report, 
recommending to the Secretary that those people should be enrolled 
notwithstanding that the tribe had decided that they should not be 
enrolled. The agent reported, as follows : 

These men, it is understood, Joined ttieir interests with the Osage Indians at 

a time wlien the tribe was not a rich one, and they were invited to come and 

live with them. They did live here, and their presence was for good. Their 

work among these Indians was such as tended toward the upbuilding instead 

of the down pulling of the race. They were recognized by the tribe and enrolled 

among them, hence certainly have a moral right to ask that they be reinstated 

to the rights and benefits of which they were deprived by the action of an 

agent in charge of the Osage Indians, as is set forth in their applications. 
« * * 

The facts as they are submitted to the department, where the legal claims of 
these persons by reason of having been adopted can, without a question, be de- 
cided in accordance with the laws and precedents in such cases, and I have to 
respectfully request that such action be taken as will insure to the applicants 
that to which they are Justly entitled by reason of having been once adopted 
by these people, and not by reason of any rights coming to them by birth. 

That report is dated December 3, 1904:, and was made by Agent 
Frantz, subsequently governor of Oklahoma. He it was who fur- 
nished to the Office of Indian Affairs the record of the council 
adopting these persons. 

Since the last session of Congress further investigation has been 
had. The man who was agent at time of the adoption of these people, 
now residing in Iowa, went to the Osage Reservation to testify in 
their behalf, shows clearly their adoption, of which no question is 
raised here. The Osage council has never recalled that action, though 
the council has since refused reinstatement of their names on tne 
rolls. 
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In Eoff V. Burney (168 U. S., 218), the Supreme Court held: 

A right of citizenship in an Indian nation, conferred by an act of its legisla- 
ture, can be withdrawn by a subsequent act ; and this rule applies to citizenship 
created by marriage with such a citizen. 

Whether any rights of property could be taken away by such subsequent act 
is not considered or decided. (Syllabus.) 

These people claim that their property right as members of the 
Osage tribe yet remain in them, and being deprived of the enjoyment 
thereof, they desire access to the courts for determination of those 
rights. ^ 

Senator Curtis. Up to this time this was tribal property and not 
individual property, was it not? 

Mr. Belt. Yes, sir ; up to the time this was tribal property and not 
individual property, and yet it was property ; and Mr. Story on the 
Constitution limitation says it is not proper for anybody to under- 
take to take away from a man a right that is vested in him, no matter 
what the character of the property is, without judicial determination. 

In the case of the New York Indians v. The United States (40 Ct. 
Cls., 452) the Court of Claims held, when considering the question 
whether a tribe of Indians should determine who shall participate in 
funds to be distributed, that — 

To accept as final the determination of such communities or societies on a 
question of a legal right to participate in the fund would be an evasion of 
judicial duty. It would be committing individual rights to the incompetent 
hands of those who have a direct pecuniary interest in the decision. 

That is just what has been proposed to be done in this case. The 
Department of the Interior defers entirely to the wishes expressed 
by the council of the Osage Indians recently in this matter, and not 
to the evidence showing the right of the claimants, one of whom has 
died since the act of June 28, 1906, was passed, though his application 
was pending at that time. 

Senator Curtis. But you do not contend that a member of the tribe 
had any vested right in the real estate? 

Mr. Belt. No, sir ; but he had a right of property as a member of 
the tribe ; whether you call it a vested right or not, it was a right of 
property as a member of the tribe. 

STATEMENT OF W. S. FIELD, ATTORNEY AT LAW, WASHING- 

TON, D. C. 

Mr. Field. Mr. Chairman and gentlemen, I wish to say a word 
only as to the Kaw quarter-bloods. 

The Chairman. Does not the same rule cover all these cases? 

Mr. Field. Not exactly. In the Kaw case the situation is different, 
possibly. It is contended that because these children were born sub- 
sequent to the Kaw allotment that they are not entitled to share 
imder any view of the case; that their parents having been allotted 
upon the Kaw Reservation with the Kaws and having affiliated with 
the Kaws, that that fixed the status of the children; that although 
the children may be the daughters and sons of Osage mothers, that 
notwithstanding this fact, the fact of their allotment with the Kaws 
fixes their status as Kaw Indians, though it leaves them with no 
property. That is the contention. 

In the Banks case, relied upon by the attorney for the nation, it is 
stated by Judge Van Deventer in his decision that the custom of the 
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tribe binds in matters of this kind. If that be true, then the custom 
of the Osage tribe certainly is not to cut these children out. There 
are numerous instances cited here by Major Miles where the tribe 
has ignored the affiliation with some other tribe — ignored the fact 
that the children were not born to the allegiance of the Osage tribe, 
but were born to the allegiance of some other tribe, and have placed 
them on the rolls, and they are there yet, markedly the case of the 
Omaha Indians, the descendants of Paul Loise. He left the reser- 
vation early in 1800, went to France, and was never back on the 
reservation, nor was any of his posterity. They went to the Omaha 
tribe and married. They were allotted half-breed lands at the 
agency — 5 women, I think it was. They subsequently were en- 
rolled again on the Omaha roll, and were allotted 161 acres and 
passed as full-breeds of the tribe. There were 24 of them allotted at 
that time, the 5 women having had children born to them. Notwith- 
standing this fact, they came in a body to the Osage Keservation, 
not having disposed of their Omaha allotment, even, owning them to 
this day and drawing lease money from them. They settled upon 
the Osage Reservation and were, by vote of the council, put upon the 
rolls — 50 of them or more, children born to the allegiance of the 
Omaha tribe — Avere enrolled. 

This is not the only case. The case spoken of by Major Miles, 
the Stevens case, in which the decision was written by Judge Van 
Deventer six months after the one in the Banks case, where the de- 
partment itself held that noth withstanding the fact that the woman 
had been off the reservation all her life, bom not to the allegiance of 
the Osage tribe, that still she was entitled to share. 

These Kaw applicants, the majority of them, were born since the 
allotment of the Kaw Eeservation, but not all of them. All children 
were born before. There is, in addition to those who are applicants 
here now and who are included in this resolution, one who is an appli- 
cant in the department, Joseph Mann, the son of Peter Mann, who 
was at one time upon the Osage roll. He was enrolled in 1873, and 
received annuities — enrolled in 1873, one family — 1873; in 1874, one 
family — 1874 — as Peter Mann, wife, and four children. He remained 
upon the rolls two or three years and was stricken from the rolls that 
struck those other people off. He is now an applicant for enrollment, 
and his enrollment is denied for the same reason that applies to the 
others here, that the Osage council refused to put him on the roll. 
There is no question with any person who has been at all familiar 
with the Kaw-Osage tribe as to the affiliation of the two tribes. It 
can not be reasonably said that affiliation with the Osage tribe ex- 
cludes Kaw rights. It has never been said that affiliation with the 
Kaw tribe excludes Osage rights. It has never been contended that 
affiliation with either tribe excluded affiliation also with the other. 

At the time the two tribes bought their land they acted jointly in 
buying it of the Cherokee Nation. Their fund was transferred on 
the books of the Treasury of the United States in a lump sum, Osage 
and Kaw together, and when the Cherokees deeded to the Kaws and 
Osages, and when the Osages deeded to the Kaws and Osages, the 
deed to both tracts of land is included in one transfer. They were 
originally the same tribe. When they first came into contact with the 
Government there was no Kaw tribe; they were Osages, or Osages 
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and Kaws jointly. They have always intermarried. I have no doubt 
that at any time it might easily be learned that of these Kaw-Osage 
mixed blood quite a majority of those enrolled upon the Osage rolls 
were bom on the Kaw Keservation and to the allegiance of the Kaw 
tribe. Merely because the Kaws happen to have been allotted it seems 
to me is no reason in justice and equity for now excluding the chil- 
dren who have since been born. The Omahas have been allotted. This 
Paul Loise's descendants had been allotted with thiem, yet the children 
bom upon the Omaha Eeservation subsequent to that allotment have 
been by the Osage council placed upon the rolls and now share in the 
funds. It is an identical and parallel case with the Kaw-Osages. 
The Kaws have been allotted ; children have been bom since that are 
of Osage blood. Why should they be excluded and the Omahas ad- 
mitted? 

I thank you, gentlemen of the committee. 

The Chairman. Mr. Kappler, do you wish to meet any new mat- 
ter that has been introduced mto the record this morning. 

STATEMENT OF CHABLES J. EAPPLEB, ESQ., OF THE FIBM OF 
KAPPLER & MEEILLAT, ATTORNEYS AT LAW, WASHINGTON, 
D. C. 

Mr. Kappler. Mr. Chairman, I simply desire to reply to some 
statements that were made by the attorneys for the applicants, which 
I think should be answered. 

The Chairman. Very well. 

Mr. Kappler. Regarding the statement made by Mr. Fields on the 
subject of aflUiation, as early as 1878 the Indian Office sent out a let- 
ter to all the tribes, and particularly the Kaws, stating that if Indians 
had a right to be on two tribal rolls they must choose which one they 
would be on, and in all those cases that are now pending these people 
did choose, and the parents of these children are on the Kaw rolls, 
and therefore their children must necessarily be Kaws. 

Senator Curtis. Mr. Kappler, the father of Belle Auld was at one 
time on the Osage roll, and after that date then went back to the 
Kaw roll — after that order to which you refer. 

Mr. Kappler. Still, at the time the mother of these children was 
born, he was on the Kaw roll and he was living on the Kaw Eeser- 
vation. 

Senator Curtis. That is true. 

Mr. Kappler. And therefore the children must follow the alle- 
giance of their parents. 

Senator Curtis. Then what do you claim in the Herard case? 
He married an Osage and was a Kaw just the same as Pappan, and 
the children were born on the Kaw Reservation and are still livinff 
on the Kaw Reservation. They were allowed Osage annuities and 
draw Osage annuities right along. 

Mr. Kappler. There are a lot of those cases that got on more by 
favor than real merit. There are one or two court decisions that 
we can quote you, and have quoted you, that if the- Osages wanted 
to put on somebody who was not entitled to it, they have the privilege 
of doing it ; it is their property. But there is no reason why if they 
made one mistake they should commit another. 
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In regard to what Mr. Belt said as to the certified copy of the 
adoption of Clavier and Herard, at the hearing had at Pawhuska, 
we made a thorough search for that alleged document showing their 
adoption, and I want to say here that the attorneys for the other 
side did not make any search at all; they evidently did not want 
to find it, but we were anxious to find that document, if there was 
one; and if there was such a document in 1904 it would still be in 
the agent's office. But after a thorough search by A. W. Hurley, the 
chief clerk of the agency, he stated that he could not find it. The 
record shows that — 

A. W. Hurley appeared before the council at this time and stated 
that he is chief clerk of the Osage Indian Agency and filled such 
position since August 1, 1903. His attention being called to that 
portion of Attorney Belt's statement in connection with the applica- 
tions for the enrollment of Virgil Herard and Simon Clavier, shown 
on page 18 of the public report of the Hearing before the Committee 
on Indian Affairs, United States Senate, on ]oint resolution No. 70 
(Document No. 482), which reads as follows: 

The applicants showed that they had never theretofore been able to discover 
the records of the council proceedings whereby they were adopted In 1874. 
Agent Frantz furnished a certified copy of said council proceedings, found upon 
the files of his ofllce, and wherein was the following : 

" Simon Clavier, adopted. 

" Virgil Herard, adopted by marriage." 

He (Mr. Hurley) says that he has never known of any such record being on 
file In the Osage Indian Agency oflice, and that a thorough search, on at least 
two "occasions, failed to disclose any such record in the agency oflice, and he is 
positive that Agent Frantz did not furnish a certified copy of the council pro- 
ceedings of 1874, referred to, as claimed. (Hearing, Senate joint resolution 70, 
January 21, 1909, p. 36.) 

Senator Curtis. Eight at that point, what do the records here 
show ? They surely would be here, would they not ? 

Mr. Kappler. There is a copj of a record in the Indian Office, sent 
at that time, which was a certified copy of the minutes of that date, 
when Clavier and Herard made another application to be enrolled 
and they were rejected. That is the certified copy that Hurley says 
was sent up here. 

Senator Curtis. Then, you say there is no certified copy in the In- 
dian Office of their adoption? 

Mr. Kappler. There is a copy down there which purports to be 
certified, but it is not signed and not dated. 

Senator Curtis. You claim that there is no such record ? 

Mr. Kappler. We can not find any such record; they claim that 
it was in the office at Pawhuska, but the thorough search that was 
made showed that there was no such record. 

Senator Curtis. Then, what is the contention of the tribe — ^that it 
is a perjury or false pretense? 

Mr. Kappler. I do not want to say what it is. We do claim that 
there is no such record down there. 

Senator Dixon. Senator Curtis, did you read the letter, which I 
am sorry I have not read before, from the Secretary, transmitting the 
report of the local agent about Herard? 

Senator Curtis. No ; I have not read it. 

Senator Dixon. " There are no records at the agency showing that 
either of these persons was ever adopted by the tribe, though they 
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appear to have been placed on the rolls in 1873 and stricken there- 
from in 1878 by the Indian agent." 

Senator Sutherland. As I understand you, Mr. Kappler, you 
claim that these two men never were adopted by the tribe ? 

Mr. Kappler. Not legally adopted. We acknowledge that they 
may have been on the roll in order to get rations at that time. 

Senator Sutherland. When you say not a legal adoption, do you 
mean that some pretense of adoption was made? 

Mr. Kappler. Or they were put on by the agent without authority. 

Senator Sutherland. I understood Mr. Belt to say that the Indian 
agent appeared before the council and testified, and a number of 
Indians appeared who testified that they were present before the 
adoption was made. 

Mr. Kappler. In 1873. 

Senator Sutherland. In 1873. Were you present at the hearing, 
whenever that testimony was given? 

Mr. Kappler. I was not present. The Osage resident attorney was 
present. 

Senator Dixon. Senator Sutherland, have you read the report from 
Secretary Garfield ? 

Senator Sutherland. No. 

Senator Dixon. It is worth your while to read it. It is on page 19 
of the hearing, and is a full history of this case. 

Mr. Kappler. Regarding the act of 1887 applying to the Osages, 
I think the former record of the hearing before this committee 
showed conclusively that the Osages were excepted from the pro- 
visions of the act of 1887, and we showed by the Congressional 
Record when the act of 1887 was passed that Senator Teller, who had 
always taken a great deal of interest in the Osages, moved an amend- 
ment to the act excluding the Osages. After offering an amendment 
excepting the Osages, the following debate took place : 

Mr. Tellee. I just want to say one word. The Osage Indians are a very 
sturdy race, and have recently taken a very advanced step In the cause of 
education by providing for the compulsory education of their children of school 
age. They made application to the Interior Department about a year and a 
half ago to be known hereafter as the " sixth civilized tribe," and their ambi- 
tion is to be so known and to be civilized. I should like to have them Inserted 
with those tribes that we recognize as " civilized tribes." 

Mr. Dawes. They have adopted a written constitution and a government after 
the manner and similitude of ours. How nearly it approaches to ours I suppose 
it is difficult to tell, but they are evidently as far advanced in all the stages of 
civilization as the other five tribes, and I think it commendable that they should 
seek to be put on the same footing. 

Then Senator Dawes further says : 

The reason why this bill — 

That is, the act of 1887— 

does not apply to the Five Civilized Tribes — and that is the same reason why it 
should not apply to the Osages — is that they hold absolute patent to their lands 
in common, so that they can not be subdivided into severalty holdings. 

There is no way to apply this bill to the Five Civilized Tribes or the Osages, 
because they hold a fee and the present condition of public sentiment in those 
nations is such that I do not think it would be well to agitate that question just 
at this moment, and that is the reason why the exception is made. It is not 
from the fact that we are treating the poor Indians outside these reservations in 
one way and in a better and more favored way, but it is because we can not quite 
reach them now as they are situated that the biU excepts them. 
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Here is a convincing statement by Senators Teller and Dawes why 
the Osages were excepted from the act of 1887. 

Mr. Hemphill made a statement regarding the action that was 
taken by the council on these applications, and the position of the 
Commissioner of Indian Affairs, Mr. Leupp, on that subject, in which 
he stated that the commissioner relied wholly on what action the 
council took. Mr. Hemphill ought to have read something else, which 
really sliows the position of the Indian Office in all of these cases. I 
will read from the report of a hearing before this committee in the 
Crow Indian case: 

Senator Dixon. I want to make this observation, in view of what Senator Curtis 
has said, that it has been my exi>crience that when an Indian reservation has 
been opened in my State men with an infinitesimal amount of Indian blood 
will Immediately go back and want to be enrolled and participate in the divi- 
sion, when for a generation or two generations they have lived away from the 
Indians and have resented being called an Indian and are only attracted by 
the money that is to be divided. 

The Chairman (Mr. Clapp). There is one thing, Mr. Commissioner, that I 
think, perhaps, is not quite clear in the record, with respect to dealing with 
Indians off the reservation. As I understand the policy of your office — ^and it 
is based very largely upon my experience with your office in my own State — 
you have been most liberal in the policy of allowing Indians on the reservation 
to go off the reservation to seek employment and still retain their rights there; 
but when the opening of a reservation has aroused interest in people who have 
a trace of Indian blood that has lain dormant for a great many years, you are 
rather disposed to let the Indians say as to whether they shall come in and 
participate. 

Commissioner Leupp. That is it, exactly; yes, sir. 

The Chairman. That is my experience in dealing with your office In my State. 

Senator Dixon. If he is a real Indian the office has no objection? 

Commissioner Leupp. No objection in the world; but it seems to me his own 
people are the best judges. 

Senator Dixon. It is the white Indians that the office is a little averse to? 

Commissioner Leupp. I am on the lookout with a shotgun for them all the 
time. (Senate Hearing, Crow Indian Reservation, pp. 380-582, 383.) 

Now, that is what we claim is the case of these 37, or 27 at least. 
They are white Indians. They have never lived on the Osage Reser- 
vation and do not intend to come back and live unless they get money. 

Mr. Hemphill. You do not intend to say with regard to Mr. Hunt 
that he was there long after the allotment act was passed ? 

Mr. KLa-ppler. He is over on the Kaw Reservation. 

The Chairman. That is all in the record, gentlemen, pro and con. 

Mr. Kappler. Now, regarding the court provision that was in- 
cluded in the Osage allotment act of 1906. The Osages were not the 
only tribe deprived of the advantages of the act of 1894. That act 
excluded the Five Tribes, and two other tribes that I can not now 
name, and the Osages simply became another exception to the law. 
The Osage allotment act was an agreement between all of the parties — 
the applicants themselves who got on the roll, some of those who are 
claiming now and their present attorneys, the Osages, and the Indian 
OflSce — and the object in putting that clause in was to have one tri- 
bunal which would settle all these questions and do it as fast as 
possible. There was no other object in putting that court provision 
in. As we claim, these 37 people have had three hearings before the 
council, the Commissioner of Indian Affairs, and the Secretary of 
the Interior, and then after they lost they made a motion for review 
and another review, and lately, at the suggestion of this committee. 
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the council went to work to consider all the cases over again, and after 
their report was received in Washington it went to the Commissioner 
of Indian Affairs, and he investigated the matter and made a report, 
and then the Secretary made a report, and now you have before you 
the report and conclusions of Secretary Garfield ; and it does seem to 
us that his report ought to be given great weight by the committee, as 
he is a disinterested party. 

Eegarding the Revards, Major Miles made a statement here with 
respect to Mrs. Jane R. Miller, that she was on the roll, and that there 
was no proof or suspicion of fraud or anything else connected with 
her case or that of Peter Revard. I simply want to read to you a sen- 
tence or two to show you that there is some doubt about it. At the 
investigation made in 1898, in a report made by the department, 
entitled the " Osage Annuity Roll Contested Cases," on page 58, is 
the following — this refers to Jane R. Miller and children and the 
Revards : 

In this case I find, further, that the Osage annuity roll for the fourth quar- 
ter, 1883, bears the name of Jane R. Miller, but no explanation, follows it as to 
why she was enrolled or upon what authority it was done; nor was the action 
of the council admitting her submitted to this office for approval or disapproval. 
She was, therefore, enrolled by Agent Miles without any authority from this office 
for such action. In 1890 the said agent again placed her name on the rolls, and 
in a certificate attached to the rolls stated that this woman " was duly admitted 
by the Osage council, paid by me (him) at that date (June 25, 1883), and said 
payment approved by the department." 

I might say that that means back annuity or annuities. 

In this second enrollment the agent did not submit any action of the Osage 
councils to this office for consideraion and instructions, but placed her name 
the rolls without authority from the department. 

Now, they are claiming simply because Jane Miller is on the roll 
that therefore these other Revards should be on the roll. 

Mr. W. S* Field. Why don't you read the rest of that, Mr. 
Kappler ? 

Mr. E^APPLER. I have no objection: 

However, in this case the nation has failed entirely to substantiate its charge 
of no Osage blood ; and, in fapt, recognizes her father as a member of the tribe 
by not questioning his right during this investigation. 

Mr. Miles, in his remarks, said that nobody was put on the rolls 
without the consent of the department. Here is a direct case which 
he cited while arguing this morning, wherein he, while agent, put 
on the roll, without any authority whatever, this woman, Jane R. 
Miller, and says Peter Revard, claiming through her, should also be 
enrolled. 

Now, with regard to the Strattons. The Strattons are a family that 
never were really on the Osage Reservation. They are Californians. 
They have lived there for forty years, and the only time they ever 
came to the Osage Reservation was when they made application, and 
just as soon as they had made application they went back to Cali- 
fornia. I was there when he came the second time, and the council 
had another case under consideration, and he was so anxious to get 
back to California that he tried to have his case made special so that 
we could hear him| and thus enable him to return to California. 
Here are the facts in his case, taken from depositions : 

These applicants and their children were bom, raised, and are living in Cali- 
fornia, and except for one visit of about a month (and a visit by Stratton to 
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appear before the council), when they made application, have never been on the 
Osage Reservation, and have no intention now of coming unless they are first 
enrolled. They claim rights, because some years ago their half-brother and 
half-sister got on the rolls. The brother and sister were born in Missouri, 
and their mother then, they claim, though it is not proven, was drawing as an 
Osage. The half-brother and sister came to live with the Osages more than 
twelve years ago and were admitted. The mother went to California, and there 
the applicants and their children were born to a white father. The mother 
had little Indian blood, if any. At that time the mother had given up all Osage 
claims, so the children were born of parents who were citizens of the United 
States; and others are grandchildren bom of persons substantially white, and 
recognized by the whites as citizens of the United States. G. J. Stratton ac- 
knowledged he was a citizen of California and that he voted there at municipal 
and state elections. It would be against the Osage constitution and laws and 
the rulings of the courts of the United States to admit these applicants. 

There is the record. 

Mr. Miles. May I ask whose report that is ? 

Mr. Kappler. That is in the hearing, in the minutes of the council, 
taken from the testimony. • 

The Chairman. It is in the hearing. I do not see any reason for 
reading it again. It is all before the committee. 

Mr. Kappler. It has been said here that Stratton had been or was 
living on the Osage Reservation, and I wanted to show that he had 
not been and does not intend to unless he gets money. 

Now, regarding Pearl Callahan's case, as you perhaps know, we 
have a sentimental feeling about that case. There is no doubt from 
the record that is before you now that at the time Pearl's mother had 
illegal relations with this Indian she was a free, easy, loose gii:l. She 
was about 16 or 17 years of age, and, as I heard when I was 
down there, the white girls who lived on the reservation at that time 
were ignorant and influenced by their surroundings and did not 
think anything of it at all to have intercourse with whites and In- 
dians, and the testimony shows that she not only had connection with 
She-ShCp but with others, and that she had a generally loose character. 
The testimony also shows that these relations with She-She took place 
in the summer time and that this woman was married to Callahan, a 
white man, on November 28 following, and the child was born seven 
and a half months after the marriage. Now, according to the testi- 
mony, it would be almost impossible for She- She to have been the 
father of the child. The testimony also shows that she had been 
keeping company with a Cherokee, who had been around her all the 
time, and taken her out on long walks, staying all day long; and 
witnesses stated that she was very free with this Cherotee, and ex- 
pected to marry him, and after she became pregnant she went up to 
her mother's house and stayed there. Her mother was living at that 
time in the Cherokee Nation. The child was born at her mother's 
house and she took it to Kansas City, Kans., where she and her 
mother have always lived. She has never been on the Osage Reserva- 
tion to live since the child's birth and does not intend to go to the 
Osage Reservation with the child and stay if rights should be ac- 
corded to Pearl. This child was born during wedlock of two white 
persons. 

Mr. Miles has stated that She-She committed a criminal offense 
against this woman ; that he had gone to her house and assaulted her. 
That is all bosh. There is nothing to that at all. The fact is that 
She- She found the woman in connection with another man, and he 

S. Doc. 744, 60-2 ^15 
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made a date with her that night and went down to her house and 
stayed all night long, while her brother, 14 vears old, was in the 
adjoining room. She- She testified that he had had intercourse with 
the woman three times thereafter with her consent. The relations 
were all had in the summer ; the woman was married to a white man 
in the fall (November) and the child born in the following June, 
and consequently it is very improbable that She- She could have been 
the father of the child. 

Senator Dixon. Was Callahan a white man? 

Mr. Kappler. Yes, sir ; and she married another white man, Guss- 
man, her present husband. 

Senator Dixon. I notice in this report that the present Indian 
agent there states that he believes that the child is a daughter of Cal- 
lahan and does not have Indian blood. 

Mr. Kjippler. I have just received a telegram, which I hold in my 
hand, f ronj the agent, stating that the Osage council is expected to 
leave Pawhuska this afternoon and will be here on Monday next. I 
would like, with the permission of the committee, to ask that you 
adjourn this hearing until next week, when we can bring before you 
Peter Bigheart, one of the most intelligent Indians among the 
Osages, and a man who can talk English, and also Bacon Rind! who 
has lived there and known the history of all these people, together 
with the agent, and I believe by twenty minutes' questioning of these 
Indians the committee would get more information than what has 
been presented, and which you will hardly have time to read. The 
favor would be highly appreciated if the committee could adjourn 
this hearing until the time named. 

The Chairman. Has any Senator any question that he desires to 
ask Mr. Kappler ? 

Senator Dixon. I have just discovered, since this hearing began, 
this report from the Indian agent. 

The Chairman. That was put in the other day. 

Mr. Kappler. If I may suggest it, the difficulty has been that you 
gentlemen have all been so busy that you have not been able to read 
all the matter that has been presented to you by the Secretary of the 
Interior, and I feel that if you had an opportunity to read it there 
would be but one side to it. 

Mr. Hemphill. And that would be our side. 

Mr. Ka-ppler. No; the Osage side. 

Senator Dixon. Here is Ola Martin on my memorandum here; I 
asked some of the attorneys to-day what blood Ola Martin had, and I 
have down here "half-blood; the child of James Martin." T want 
to get it straight. The local Indian agent down there reports to the 
Indian OflSce that she was married to Martin, an Osage Indian, in 
June and the baby was bom in November. Of course that would not 
necessarily prevent her from being an Indian. At the same time it 
says that there is no record of James Martin having obtained a legal 
divorce at that time from his lawful wife. The agent adds that this 
child has not the first sign of Indian blood. He adds that he believes 
" the case to be one simply of speculation, and agrees with the counsel 
in rejecting the applicant for lack of evidence showing such blood." 

Mr. Kappler. If you will allow me to read from page 43 

Senator Dixon. I just want to finish this statement. The Indian 
agent down there wTio has investigated this matter said that the coun- 



ENROLLMENT OF MEMBERS OF OSAGE TRIBE OF INDIANS. 217 

cil said that Mrs. Armstrong had said '^ that a white cowboy was the 
father of Ola and that she was glad that Martin was not the father: 
also that Martin had repudiated the child in a letter to the mother oi 
the child ; also that she was pregnant before she met Martin." 

That is the statement of the Indian agent in this case. It appears 
here in the record that the child is alleged to be a half-breed. Now, 
if the whole record is to be filled up with one after another of these 
cases, I certainly have but little sympathy in reporting any of it. 
Now, if there are any legitimate cases here that we can get a record of 
I would like to know what they are ; and if so, they ought to be segre- 
gated from this great mass of cases where there is apparently no equity 
mvolved. 

Senator Curtis. I was not here at the beginning of the hearing 
and I do not know, of course, what occurred. 

Senator Dixon. I will say that the mixture of all these cases with 
some that may be entitled to some relief prejudices me against the 
whole list. 

The Chairman. I suggest that you withhold that suggestion until 
we come to a discussion of this bill. You hardly want to press that 
now. 

Senator Dixon. At this time? 

The Chairman. Yes. 

Senator Dixon. I merely make mention of it now that these attor- 
neys, if they have legitimate cases, will bring them forward one by 
one, whereas the record as it stands is subject to mighty grave sus- 
picion — in the mixing up of cases like this. 

Senator Curtis. One of the parties who was here the other day 
said that he thought they ought to state each case so that each 
Senator could know about it and form his opinion about it. I was 
not here at the opening of the hearing this morning, and I do not 
know whether that statement was made or not. Did you make a 
statement of each case this morning, Mr. Scott? 

Mr. Scott. I attempted to cover each case and every case, showing 
the reasons why we presented these applicants for enrollment, and I 
will say to the committee that if they take all the evidence — not this 
that is contained in the one pamphlet, but all of it — I do not think 
that there will be any question of our position in the matter. 

Mr. Kappler. The report of Secretary Garfield on the resolution 
embodies a synopsis of the evidence in each case. 

The Chairman. If there are no further questions, the committee 
will excuse all of the parties. 

(The committeeat 12.45 o'clock p. m. thereupon adjourned the 
hearing of this matter until Monday, January 25, 1909, at 9.30 
o'clock a. m.) 



APPENDIX. 

Interior Department, February iS, /87S. 

CtBUS BEEDEf 

United States Indian Agent, Osage and Kaw Agency, Ind. T, 

Sir : In reply to the inquiries contained in your letter of the 5th of December 
last, relative to the rights of certain citizens of the United States in the Indian 
tribes of your agency, you are informed that Superintendent Hoag and Agent 
Stubbs had no authority whatever to promise citizens of the United States, 
foreigners, equal rights with members of the Kaw tribe on their reservation In 
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the Indian Territory, and you were justified in dropping their names from tlie 
annuity roll of said Indians, and with regard to the Pottawatomies, who have 
become citizens, they have no other rights than other citizens of the United 
States, and you were correct in ignoring their claims to participate in the 
annuities of the Kaw Indians. Those, however, who have married members 
of the tribe and are living with their wives or husbands should be allowed to 
remain on the reservation with such rights as the tribe allow other citizens, 
as long as their presence is not detrimental to the peace and welfare of said 
Indians. 

In reply to your then special Inquiries, you are informed — 

1. That citizens or persons not Indians who have not been adopted by tribal 
authorities have no legal status in an Indian tribe unless they are expressly 
provided for by treaty or special act of Congress. 

2. That Indians upon becoming citizens of the United States are placed 
under the same restrictions that govern white men in their relation with Indian 
tribes, and would have to pursue the same course to be reinstated in their own 
tribe or become members of other tribes that is required by any other citizen. 

3. That Indians can not be members of and draw annuities from different 
tribes at the same time. If they have equal rights in two or more tribes, they 
should be required to elect which they desire to join, and when once they have 
made their election or have drawn annuities with one tribe or participated in 
other benefits with the same they should not be recognized as having rights in 
any other tribe. 

It follows, therefore, that Indians who have both Pottawatomie and Kaw 
blood, but who live with the Pottawatomies and draw annuities from their 
Invested funds, have no rights In the Kaw tribe. You are further Instructed 
that In cases where enrollment of the Indians belonging to an agency has been 
made prior to and In anticipation of a distribution of annuities the payment 
should be made strictly In accordance with the enrollment, and an allowance 
should be made In behalf of any who are absent, but where no enrollment has 
been made the distribution should be per capita to those who are present, and 
no provision should be made for Indians absent without leave at the date of 
payment. 

Respectfully, C. W. Holcbomb, 

Acting Commissioner, 

Committee on Indian Affairs, 

United States Senate, 
Washington^ Z>. C.^ January 25^ 1909. 

The committee met at 3 o'clock p. m. 

Present: Senators Clapp (chairman), Sutherland, Curtis, Dixon, 
and La FoUette. 

There were also present, the members of the Osage Council and 
Messrs. Kappler and Merillat, counsel for the Osage Indians. 

The Chairman. The committee is now ready to hear you. 

Mr. Kappler. We will introduce to the committee Chief Big Heart 
He will answer any questions you may wish to ask him. 

STATEMENT'^OF CHIEF PETER BIG HEART. 

The Chairman. You may give the committee your name. 

Chief Big Heart. My name is Peter Big Heart. 

The Chairman. And what position do you hold among the Osages! 

Chief' Big Heart. I hold the position of chief ship. 

The Chairman. Do you want to conduct this examination by ques- 
tions ? 

Mr. Kappler. Perhaps you want to get certain information from 
the Osages. All we want to present to the committee are the pure 
facts, and we are willing to stand on those facts. 

The Chairman. Does Chief Big Heart want to go on and make 
a statement himself? 
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Mr. E[appler. It might be well to let him make a short statement, 
and then ask him any questions you wish to. 

Chief Big Heart. I would like to make a few statements. 

The Chairman. Yes. 

Chief Big Heart. We just came in and are tired, and I thought 
that we ought to have a little rest, and I thought to-morrow we could 
commence what we came here for. 

The Chairman. We have a great many things to do here. Every 
day is taken up, and we want to put in the afternoon here, and you 
may make sucn statement now as you have in your mind. 

Senator Curtis. The committee has meetings to-morrow and the 
next day. The chairman is busy, as well as other members of the 
conimittee, and if they do not hear you to-day they can not hear you 
until next Thursday. That is a regular meeting day, and the com- 
mittee would prefer to have you go ahead and "make any statement 
you desire to make this afternoon yourself and any other member 
of the tribe that desires to speak. We want to j&nd out the facts about 
these 37 people who want to get on the rolls down there. We want 
to know what you know about them and what your people think 
about it. If you do not know, we will hear any other member of the 
tribe that does know. What we desire is to get at all the facts in 
reference to these 37 people. 

Mr. Kappler. You might state to the committee how long 

Chief Big Heart. I am speaking about what you [meanmg Sena- 
tor Curtis] said. If you can not hear us to-day you can hear us 
Thursday. 

The Chairman. I do not know whether we can or not. You are 
here now, and we would like to have you put in the afternoon telling 
us what you know about these cases. 

Chief Big Heart. What I know about these 37 people ? 

The Chairman. Yes. 

Chief Big Heart. I do not know anything about them. They are 
white people. I consider them as white people — all of them. I do 
not except one. They are considered as white people, and I consider 
them as white people. 

Senator Curtis. They claim that they have some relatives on the 
roll. What about that? 

Chief Big Heart. What relatives are they ? 

Senator Curtis. That is for you to say. 

Chief Big Heart. That is what you are saying — that they are on 
the roll. 

Senator Curtis. I beg your pardon. I say that is what they claim. 
We do not say anything. 

Chief Big Heart. I do not know who they are. Who is a relative? 
I do not know them. If there are, I do not believe they are Osages, 
or have any Osage blood in them. 

Mr. Merillat. Do you know anything about the Strattons ? 

Chief Big Heart. The Strattons ? 

Mr. Merillat. Yes. 

Chief Big Heart. I do not know anything about them. 

Mr. Merillat. Did they ever come before your council to ask to be 
put on the Osage rolls? 

Chief Big Heart. I do not know whether they did or not. 

Mr. Merillat. Have they ever lived among the Osages ? 
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Chief Big Heart. I do not believe they have. 

Mr. Merillat. Do you know all the persons who have lived among 
the Osages? 

Chief Big Heart. I know all the persons that live among the 
Osages. 

]V&. Merillat. Were they ever known or recognized as Osage In- 
dians by the council or the tribe? 

Chief Big Heart. No, sir. 

Mr. Merillat. Do the Osage laws and customs and the constitu- 
tion require that oersons in order to be on the Osage rolls must have 
lived among the Osages? 

Chief Big Heart. Yes, sir. 

Mr. Merillat. What do you know about Peter Revard and Mary 
Crump? Are they Osages? 

Chief Big Heart. No, sir. 

Mr. Merh^lat. Do you know anything about them ever coming 
before the coimcil? 

Chief Big Heart. I do not know anything about it. 

Mr. Merillat. What do you know about Pearl Callahan ? 

Chief Big Heart. I do not know anything about her. 

Mr. Merillat. Do you know Virgil Herrard? 

Chief Big Heart. Yes, sir. 

Mr. Merillat. What do you know about him ? 

Chief Big Heart. He is a white man. 

Mr. Merillat. Was he ever on your rolls and recognized as an 
Osage ? 

Chief Big Heart. No, sir. I do not think he was. 

Mr. Merillat. What business did he have on the reservation? 

Chief Big Heart. That is what I do not know anything about. 

Mr. Merillat. Do you know Simon Clavier? 

Chief Big Heart. Yes, sir. 

Mr. Merillat. Who is he? 

Chief Big Heart. A white man. 

Mr. Merillat. What business did he ever have on the Osage rolls? 

Chief Big Heart. I do not know anything about it. 

Mr. Merillat. Do you know Jane Appleby? 

Chief Big Heart. Yes, sir. 

Mr. Meru^lat. Who is she? 

Chief Big Heart. She is a white woman. 

Mr. Merillat. Do you know Moses Plomondon? 

Chief Big Heart. Yes. 

Mr. Merillat. Who is he? 

Chief Big Heart. He is a white man. 

Mr. Merillat. Was he ever recognized as an Osage? 

Chief Big Heart. Not as I know. 

Mr. Merillat. AVhat do you know about the Hunts? 

Chief Big Heart. The Hunts, you say? 

Mr. Merillat. Yes. 

Chief Big Heart. I do not know anything about them. 

Mr. Merillat. If a person was bom in California of parents who 
were living in California under the Osage laws and customs, would 
they have any right to be on the Osage rolls? 

Chief Big Heart. No, sir; not any. 
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Mr. Merillat. What do your constitution and your lawj 
about that — ^if a person was in California and stayed in Calif oi 
to their right to share in your annuities and your funds and lan( 

Chief Big Heart. Our constitution, you know, says if they are 
ing here in and amongst the tribe they have a right. If they are not,^ 
they have no right. 

Mr. Merillat. Do you know the Aulds ? 

Chief Big Heart. No, sir. 

Mr. Merillat. Were they ever recognized as being Osages in any 
way? 

Chief Big Heart. No, sir. 

Mr. Merii.lat. Do you know the Lesserts, or did you know them in 
days gone back? 

Chief Big Heart. I know some of them. 

Mr. Merillat. How did they originally get on the Osage rolls? 

Chief Big Heart. I do not know how they got on. 

Mr. Merillat. Were the Lesserts Indians? 

Chief Big Heart. I do not know what they are. I think they are 
more white than Indian. 

Mr. Merillat. Do you know Nora James and others named James? 

Chief Big Heart. No, sir; I do not. 

Mr. Merillat. Were they ever recognized as being Osages in any 
way? 

Chief Big Heart. No, sir. 

Mr. Merillat. Do you know the Fronkiers ? 

Chief Big Heart. Fronkiers? 

Mr. Merillat. Yes. 

Chief Big Heart. Yes; I know them. 

Mr. Merillat. Are they Osages? 

Chief Big Heart. No, sir. 

Mr. Merillat. What are they ? 

Chief Big Heart. Kaws. 

Mr. Merillat. Among whom have the Fronkiers always lived ? 

Chief Big Heart. They live among the Kaws. 

Mr. Merillat. Do you know with whom the Aulds lived ? 

Chief Big Heart. 1 do not know anything about the Aulds; how 
they live. 

Mr. Merillat. Do you know any of the Pappans? 

Chief Big Heart. 1 know the Pappans. 

Mr. Merillat. What tribe are they members of ? 

Chfef Big Heart. They were Kaws. 

Mr. Merillat. Have they ever lived among the Osages ? 

Chief Big Heart. No, sir. 

Mr. Merillat. Did the Osage council take up and consider these 
37 cases this last summer? 

Chief Big Heart. Yes, sir. 

Mr. Merillat. State to the committee what the council did. 

Chief Big Heart. The council acted on those cases at the agency, 
at the council room. 

Mr. Merillat. What did you do before you acted on each case? 

Chief Big Heart. They acted on each case as they came to it ; con- 
sidered them thoroughly, and they thought they had no right. 

Mr. Merillat. Was the evidence read or interpreted to you? 
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Chief Big Heart. The evidence was read to us. Some of them did 
not understand the language. Of course, it was explained to them. 

Mr. Merillat. Who explained it to them? 

Chief Big Heart. The Tall Chief, some of them, and some of them 
Harry explained it to. 

Mr. Merillat. Do you know anything about the allotment act 
of the Osages passed in 1906? 

Chief Big Heart. Yes, sir. 

Mr. Merillat. How did that come to be passed on or agreed upon 
by the Osages? 

Chief Big Heart. Our own allotment was passed. The tribe pro- 
cured counsel and made their own proposition to the Government. 
The old bill that we made ourselves, of course, I can not explain. 
But we bought our own land and had a right to select who should 
have a right to that land. If he was a member of the tribe, he should 
get his portion. We paid our own money for it, and had a right to 
say who should have a right in it, and those that did not have any 
right should not have the right to have any of this land or funds. 

Mr. Merillat. Did you agree, or how did you come to make this 
agreement? Who suggested to you that you should make this agree- 
ment? 

Chief Big Heart. We made our own agreement. We proposed 
this among ourselves, and finally we agreed to divide our lands and 
money. 

Mr. Merillat. Did the Government of the United States ask you 
to get up any plan of division? 

Chief JBig Heart. No, sir. 

Mr. Merillat. Did you agree that the Secretary of the Interior, in 
case there was any dispute as to who was entitled to be Osages and 
share in this land, should decide that question between the tribe? 

Chief Big Heart. That is the agreement that was made here, I 
suppose, and of course was the agreement by the Secretary; if they 
passed it here in Congress, that is the agreement we would stand by. 

Mr. Merillat. Then, as I understand it, what you want done is to 
stand by the agreement that was made and passed? 

Chief Big I&art. Yes. 

Mr. Merillat. Then you do not want any persons under that agree- 
ment declared not entitled to be on your rolls to be put on? 

Chief Big Heart. No, sir. 

Mr. Merillat. What did you know about these words "newly 
discovered evidence" in the agreement? 

Chief Big Heart. I do not know anything about them. 

Mr. Merillat. Were those words in the agreement when it left you! 

Chief Big Heart. I do not remember. 

Mr. Merillat. Are there any persons on your rolls to-day who the 
Osages think have no right to be there? 

Chief Big Heart. Yes, sir. 

Mr. Merillat. How many? 

Chief Big Heart. At least thirtv-seven. 

Mr. Merillat. Are there any others besides these thirty-seven? 

Chief Big Heart. Not that I know of. 

The Chairman. I do not think he understands your question. 

Mr. Merillat. I do not think he does. 

Harry Kohpay (interpreter). Let me explain it to him. 
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Mr. Merillat. I presume there will be no objection to permitting 
the interpreter (Harry Kohpay) explaining it to Chief Big Heart. 

(There was no objection, and the interpreter explained the ques- 
tion to the witness.) 

The Chairman. Do you understand it now ? 

Chief Big Heart. Yes ; I understand it now. 

The Chairman. Then, you may answer. 

Senator Curtis. Let me put it to him in another way. You Osages 
have claimed for ten or fifteen years, have you not, that there were 
eighty or one hundred people put on your rolls that were not 
entitled to be there, and you wanted them put off? You asked Mr. 
Hitchcock and others to get them off, did you not? 

Chief Big Heart. Yes, sir. That has been quite a whUe ago. 

Senator Curtis. And some of those people are still on the rolls, 
are they not? 

Chief Big Heart. Some of those people are still on the rolls. 

Senator Curtis. What the attorney asked you was, did the Osages 
still claim that some of those people were not entitled to enrollment? 
Is that right? 

Mr. Merillat. That is right; yes, sir. 

Senator Curtis. Do you still claim they are not entitled to en- 
rollment? 

Chief Big Heart. Yes, sir. 

Senator Curtis. That is what you wanted to know ? 

Mr. Merillat. Yes, sir. 

Senator Curtis. How many of that class are there? 

Chief Big Heart. I can not tell you how many there are — Omahas 
and others — I do not know how many there were. 

Mr. Millard. There were about 240 cases contested originally be- 
fore the Interior Department by the Osages. 

Senator Sutherland. That ooes not answer the question as to how 
many they claim are not entitled to be on the rolls or are improperly 
there. 

Mr. Merillat. The interpreter can probably answer that better 
than the governor, I expect. 

(Chief ^ig Heart, through Interpreter Harry Kohpay, then stated 
as follows:) 

Mr. Merillat. State how many they claim there are now there who 
have no right to be on the roll. 

Chief Big Heart. I do not exactly know the number, but, of course, 
at that time I was not serving as an official. I have reference to these 
Omaha families and the Perriers and Javines and the Hunts, and 
Hiere are some Lombards and Clems having claims, and their families 
included, in that investigation. 

The Chairman. There may be someone else who can cover that 
point. 

Mr. Merillat. Do you know whether years ago there was very 
much care taken as to who got on the Osage rolls ? 

Chief Big Heart. In those times applications of this kind were 
acted on by the Indian Office and the Interior Department against 
the will of the tribe. In most instances there have oeen enrollments 
of people that the tribe did not desire on the roll, and there was very 
little attention paid to the merits of those cases in those days. 
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Mr. Merillat. Do you know anything about money being paid in 
the old days to get people on the rolls? 

Chief Big Heart. Those things have been practiced in our tribe. 

Mr. Merillat. Is anything of that kind permitted now ? 
^ Chief Big Heart. I* do not know of any such cases at the present 
time. 

Senator Sutherland. Do you know of any money being paid years 
ago in the way you have stated, or have you simply heard irom other 
people that it has been paid 1 Do you understand me? 

Chief Big Heart. There was a time when those things occurred. 

Senator Sutherland. Did you see them? 

Chief Big Heart. I did not see them. 

Senator Sutherland. How did you know about it? 

Chief Big Heart. They told me these things. 

Senator Sutherland. Who told you ? 

Chief Big H[eart. Etowahtinkah. 

Senator Sutherland. Etowahtinkah told you? 

Chief Bio Heart. Yes, sir. 

Senator Sutherland. Did you tell Etowahtinkah or did he tell 
you? 

Chief Big Heart. He told me. 

Senator Sutherland. Where is he now ? 

Chief Big Heart. At home. 

Senator Sutherland. Is there anybody here in this room who told 
you that? 

Chief Big Heart. No, sir. 

Senator Sutherland. Did anybody else tell you besides Etowah- 
tinkah? 

Chief Big Heart. No, sir. 

Senator Sutherland. Is he the only man who told you that money 
had been paid? 

Chief Big Heart. Yes, sir. 

Senator Sutherland. You never saw any money paid yourself, 
did you ? 

Chi6f Big Heart. No, sir. 

Mr. Merillat. It is admitted in the record. Senator, by some of 
these applicants themselves that the money had been paid. The pay- 
ment of the money is not a matter that is in dispute at all, because, 
as I say, there is an admission of that fact in the record. In other 
words, it is admitted that they had paid $300 or thereabouts for en- 
rollment, and some of them claimed that they did not under- 
stand 

Senator Sutherland. I was simply trying to find out what was 
the basis of his testimony. It would manifestly be of no use to us 
if he had heard it from somebody else, and it would hardly be worth 
while to consume time, it seems to me, in taking testimony of that 
kind. 

Mr. Merillat. The original record shows that it is not hearsay 
testimony, and the very persons we put on the witness stand stated 
that they had paid the money, and others that it had been received. 

Senator Sutherland. But it is hearsay testimony that is offered 
h^re. 

Mr. Merillat. Yes, sir. 
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Senator Sutherland. And it is, therefore, of no value as far as he 
is concerned to the committee. 

Mr. Merillat. This is a new council; that is the reason, Senator, 

Senator Curtis. I would like to ask Big Heart two or three ques- 
tions. Mr. Big Heart, there are Revards on the roll now, are there 
not? 

Chief Big Hj:art. Yes, sir ; there are some on the roll. 

Senator Curtis. Now, in this record the attorneys claim that one 
of those people who want to be enrolled is a son of that Revard, and 
one a sister. Do you know those Revards? 

Chief Big Heart. Those who want to be on the roll now ? 

Senator Curtis. Yes. 

Chief Big Heart. No, sir ; I do not know them. 

Senator Curtis. You know old man Revard who lives down by 
Gray Horse, do you not? 

Chief Big Heart. Yes, sir. 

Senator Curtis. He has a large family, has he not ? 

Chief Big Heart. Yes, sir. 

Senator Curtis. Are all of his children on the roll ? 

Chief Big Heart. Yes, sir. 

Senator Curtis. Are either of those Revards, or Mary J. Crump, 
on the roll now ; were they ever on the roll, if you know ? 

Chief Big Heart. Peter Revard ? 

Senator Curtis. Yes; Peter Revard. 

Chief Big Heart. I do not know. 

Senator Curtis. What is the name of the Revard who is on the 
roll there now? 

Chief Big Hjjart. Old Joe Revard's sons are all that I know. 

Senator Curtis. He has a daughter on the roll,- has he not? 
" Chief Big Heart. I guess he has ; I am not acquainted with them. 

Senator Curtis. You said a while ago that the Fronkiers had 
always lived among the Kaws. Do you not know that the Fronkiers 
used to live over at Pawhuska ? 

Chief Big Heart. I know Fronkier that married that girl 

Senator Curtis. He lived at Pawhuska for many years, did he not? 

Chief Big Heart. He lived there with his wife. 

Senator Curtis. And you know that the old man, old man Fron- 
kier, lived there for a time, do you not? 

Chief Big Heart. I do not know. 

Senator Curtis. Did he not die in Pawhuska? 

Chief Big Heart. I do not know about him. 

Senator Curtis. You know all those Fronkiers now, do you not? 

Chief Big Heart. I know the Fronkiers; I know some of them 
lived in the Kaw country. 

Senator Curtis. Some of them used to live over at Pawhuska, did 
they not ? 

Chief Big Heart. Yes, sir ; Fronkier lived there because he married 
an Osage woman. 

Senator Curtis. Quite a number of Kaws married Osage women, 
did they not? 

Chief Bio Hieaht. I do not know; his brother married an Osage 
woman. 
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Senator Curtis. I simply want to get the facts of this matter. Just 
state what vou know, i ou have been otie of the leading members of 
that tribe for forty years, have you not? 

Chief Big Heart. Yes, sir. 

Senator Curtis. How many years have you been chief? 

Chief Big Heart. I have been chief now for a good many years. 

Senator Curtis. How many years was your brother chief before 
you? 

Chief Big Heart. About the same time. 

Senator Curtis. How many years was your brother chief — ^twenty 
years was he not? 

Chief Big Heart. About twenty years. 

Senator Curtis. So that you and your family have been connected 
with the council and the affairs of that tribe down there for forty- 
odd years, have you not ? 

Chief Big Heart. Yes, sir. 

Senator Curtis. And there is not a man who lives on that reserva- 
tion that you did not know. You know all of them, do you not? 

Chief Big Heart. I know all of them pretty much ; yes, sir. 

Senator Curtis. Now, the people who represent these parties here 
claim that Peter Revard and Mary Crump and others are related to 
other men and women who were on the rolls. Do you know of 
Revard's ever having lived there — ^Peter Revard or Mary Crump? 

Chief Big Heart. I know Joe Revard. 

Senator Curtis. You know Joe Revard? 

Chief Big Heart. Yes, sir. 

Senator Curtis. You said there were none of the Clems on the 
rolls or the Hunts, and, then, a little while ago there were Clems and 
Hunts on the rolls that you had tried to get off. Are those peopl.e 
who are trying to get on the roll by the name of Clem and Hunt re- 
lated to those people who are on the roll ? 

Chief Big Heart. I do not know anything about the relationship. 

Senator Curtis. You were a member of the council; did Jbhey 
claim to you that they were related on the hearing? 

Chief Big Heart. No, sir. 

Senator Curtis. You heard the cases, did you not? 

Chief Big Heart. No, sir. 

Senator Curtis. Did not your council have witnesses before them? 

Chief Big Heart. When these applications were presented to the 
council I was not in the council. 

Senator Curtis. Oh, you were not in the council then ? 

Chief Big Heart. No, sir. 

Senator Curtis. When they went down for a rehearing a few weeks 
ago were you not on the council then ? 

Chief Big Heart. Yes, sir. 

Senator Curtis. You heard the testimony then? 

Chief Big Heart. Yes, sir. 

Senator Curtis, Were those people there in person — those people 
who asked to be enrolled ? 

Chief Big Heart. I did not see them there. 

Senator Curtis. You were president of the council, were you not? 

Chief Big Heart. I was there. 

Senator Curtis. And did they not appear as witnesses before you? 

Chief Big Heart. I did not hear them. Our lawyers have been 
n-ff or them ever since July. 
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Senator Curtis. You do not deny, do you, that Mrs. Auld's mother 
was an Osage, and that she was on the rolls ? 

Chief Big Heart. I do not know. 

Senator Curtis. Why, you know Joe Pappan just as well as you 
know any of the members of the Osage tribe, do you not? 

Chief Big Heart. Old Joe Jim ? 

Senator Curtis. No; Joe Pappan. Some of those people are Joe 
Jim's children — but you know Joe Pappan, who married an Osage 
woman, do you not? 

Chief Big Heart. I do not know him. 

Senator Curtis. You know young Hardy — Billy Hardy — do you 
not? 

Chief Big Heart. No, sir; I do not know him. I do not know any 
of those people. If I knew them I would say I knew them. 

Senator Curtis. Don't you know the man who married Revard's 
daughter? 

Chief Big Heart. What Revard? 

Senator Curtis. Joe Revard's daughter. 

Chief Big Heart. I saw them ; I do not know them. 

Senator Curtis. You mentioned Joe Jim a minute ago ; you know 
him ; he was a one-armed man. 

Chief Big Heart. Joe Jim; yes, sir* 

Senator Curtis. You have known him for a good many years, have 
you not? 

Chief Big Heart. Yes, sir. 

Senator Curtis. He claimed to belong to three different tribes, did 
he not — the Osages, the Kaws, and the Pottowatomies? 

Chief Big Heart. He died. 

Senator Curtis. I am asking you if he did not claim that, among 
you people? 

Chief Big Heart. I did not hear him. 

Senator Curtis. But he lived all the time with the Kaws? 

Chief Big Heart. He lived with the Kaw people. 

Senator Curtis. Your reservations adjoin, do they not? 

Chief Big Heart. The Osage Reservation adjoins our reservation. 

Senator Curtis. They adjom this part of your original purchase 
there ? 

Chief Big Heart. Yes, sir. 

Senator Curtis. The Kaws and Osages visited back and forth a 
good deal did they not in the early days? 

Chief Big Heart. They visit once in a while; after we got down 
there they were going there. 

Senator Curtis. Now, you claim of course that these James and 
the Pappans and those people all lived with the Kaws, that is not 
disputed ; they admit that, as I understand it 

Chief Big Heart. Yes, sir. 

Senator Curtis. Do you know G. J. Stratton? 

Chief Big Heart. I do not know him. 

Senator Curtis. George Stratton, is it not? 

Chief Big Heart. I do not know him. 

•Senator Curtis. Did you ever see the Callahan girl. Pearl Cal* 
lahan ? 

Chief Big Heart. Yes, sir. 

Senator Curtis. She was bom over in the Cherokee Nation was 
she not, right across from the Osage Nation? 
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Chief Big Heart. I suppose so. 

Senator Curtis. Her mother used to be around on the Osage 
Reservation, did she not? 

Chief Big Heart. They say she has been around there, but I did 
not see her. 

Senator Curtis. You saw her on the reservation, did jou not? 

Chief Big Heart. I sa^^ here there when she came up m the council 
room. That was the first time I saw her. 

Senator Curtis. You know She- She, who she claims was her 
father ? 

Chief Big Heart. Yes, sir. 

Senator Curtis. She-She was an Osage, was he not? 

Chief Big Heart. Yes, sir. 

Senator Curtis. He is a full blood Osage, is he not ? 

Chief Big Heart. Yes, sir. 

Mr. Merillat. Did you ask She-She whether he was the father of 
this Callahan girl? 

The Chairman. That is rather remote, it seems to me, but go on. 

Chief Big Heart. The council asked. 

Mr. Merillat. What did She-She say? 

Chief Big Heart. He said he was not the father of the girl. 

Senator Sutherland. Let me ask you a question. If Pearl Calla- 
han is a daughter of She- She, would she be entitled to be enrolled? 

Chief Big Heart. If she was a daughter of She-She I guess she 
would be. 

Senator Sutherland. She would be, then? 

Chief Big Heart. Yes, sir. 

Senator Curtis. Do you know Virgil Herrard ? 

Chief Big Heart. Yes, sir. 

Senator Curtis. How many years has he lived on the reservation? 

Chief Big Heart. I guess he has lived there about twenty years. 

Senator Curtis. How do you folks consider him ? 

Chief Big Heart. Well, he is a white man. 

Senator Curtis. I know; but do you consider him a member of 
your tribe only by adoption because he married one of your women? 

Chief Big Heart. I do not think he was adopted. 

Senator Curtis. You do not think he was adopted ? 

Chief Big Heart. No, sir. 

Senator Curtis. Did your council ever recognize him as an adopted 
citizen ? 

Chief Big Heart. No, sir ; not that I know of. 

Senator Curtis. Did they while you were chief ? You would know 
if they did while you were chief, would you not? 

Chief Big Heart. I do not know whether they did or not. 

Senator Curtis. Did you in your, capacity as chief recognize him 
as a member of the tribe, or simply as a person living there who had 
married one of your women ? 

Chief Big Heart. I think they did. 

Senator Curtis. You treated him as a man who had married one 
of your women and was simply living there, and not a member of 
the tribe ? 

Chief Big Heart. How ? 

Senator Curtis. Did you consider him simply as a man who had 
married into the tribe and permitted him to live in the reservation 
for that reason, or did you consider him as a citizen of your tribe? 
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Chief Big Heart. Well, we considered him as a citizen of the 
United States because he married one of our women; at the same 
time, we did not consider him as a member of the tribe. 

Senator Curtis. How about this woman, Jane Appleby? She has 
been living at the reservation a long time, has she not ? 

Chief Big Heart. Oh, yes, sir; she has been married among our 
people and she has stayed with us. 

Senator Curtis. Did your tribe ever adopt her, that you know of? 

Chief Big Heart. No, sir; I do not. 

Senator Curtis. She is still living on the reservation, is she not? 

Chief Big Heart. She does not live in the nation now. 

Senator Curtis. Where does she live now? 

Chief Big Heart. She lives at about Tulsa. 

Senator Curtis. How long has she been off the reservation? 

Chief Big Heart. I could not tell you how long. 

Senator Curtis. That is all I care to ask. 

Senator Dixon. I would like to ask one or two questions. There 
are 37 people in this bill here who want to get enrolled in the Osage 
Nation. Do you know all of those 37, or do you know any of them? 

Chief Big Heart. I do not know any of them ; they are not Osages. 

Senator Dixon. Are those 37 people real Indians or white Indians? 

Chief Big Heart. They are white people. 

Senator Dixon. Are there any Indians in the list? 

Chief Big Heart. I do not think there are. If there are, they do 
not belong to the tribe. 

Senator Dixon. From a statement made here the other day, I 
thought there were two or three of them that were really half-breeds — 
some of the Auld children. 

Chief Big Heart. Well, I guess they belong to some other tribe — ^not 
the Osage tribe. 

Senator Dixon. The Auld children are the ones that I understood 
had some Osage blood, through their mother. 

Chief Big Heart. I do not think they have. 

Senator Dixon. Are there any of the people in this list of 37 who 
are living among the jOsages at this time ? 

Chief Big Heart. I do not think there are, to my recollection. 

Senator Dixon. There was some talk here the other day about Ola 
Martin — do you remember her case — Ola Martin, the child of Jim 
Martin; do you recollect that case or not — a 6 or 7 year-old child? 
Do you know her? 

Chief Big Heart. Yes, sir. 

Senator Dixon. Is she Indian or white? 

Chief Big Heart. She is white. 

Senator Dixon. Has she any Indian blood in her ? 

Chief Big Heart. I do not think she has. 

Senator Dixon. Are there any on this list of 37 that you are willing 
to take into the tribe ? 

Chief Big Heart. No, sir. 

Senator Dixon. Which on this list do you think have more claims 
than the others — are there any of them that may have some rights? 

Chief Big Heart. I do not think any of them have a right. 

(Chief Big Heart was thereupon excused.) 
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STATEMENT OP HAEEY KOHPAY, AN OSAGE INTEEPBETER. 

The Chairman. Mr. Interpreter, I would like to ask you one or 
two questions : Do you know all of this delegation ? 
Mr. KoHPAY. Yes, sir. 

The Chairman. How many of them are present members of the 
council ? 

Mr. KoHPAY. The full membership are present. 

The Chairman. How long has Big Heart been a member of the 
council ? 

Mr. KoHPAY. He has served his term as principal chief since'July 
1st, last. 

The Chairman. As to these men, have they been in the council a 
number of years? * 

Mr. KoHPAY. Yes, sir ; a few of them ; not all of them. 

The Chairman. Were any of them members of the council when 
it was claimed that this money was paid ? 

Mr. KoHPAY. No, sir; I do not think there were any of this 
council. 

Senator Curtis. Big Heart was chief once before, was he not? 

Mr. KoHPAY. Not the principal chief ; at least, I do not think he 
was. 

Senator Curtis. Was he the second chief? 

Mr. KoHPAY. He is recognized as one of the chiefs of the band; 
not as the principal chief. 

Senator Curtis. How long was his brother chief? 

Mr. KoHPAY. I could not say. 

Senator Curtis. A good many years, was he not? 

Mr. KoHPAY. I think so. 

Mr. Merillat. Senator Curtis, I did not care to interrupt you, but 
you have been proceeding on an erroneous impression. He is not his 
brother. 

Mr. KoHPAY. He is no relation to him whatever. 

Mr. Merillat. I would like to ask a few questions of the in- 
preter? 

The Chairman. Very well. 

Mr. Merillat. You were at one time the interpreter of the Osage 
council, were you not? 

Mr. KoHPAY. Yes, sir ; I was. 

Mr. Merillat. Do you know how the resolution of 1906, pro- 
viding for the allotment of land among the Osages and their en- 
rollment, came to be adopted ? 

Mr. KoHPAY. Yes, sir ; I do. 

Mr. Merillat. Please state the circumstances. 

Mr. KoHPAY. The resolution, or the bill, as we know it, was drafted 
by the members of the tribe, composed of a committee of 11 selected 
and appointed by the national council of the tribe and authorized 
and directed to draft a bill known as the " Osage allotment bill." 
For several years past the Osage Nation has been in dispute as to 
the rights of citizenship of some of our people on the^roU. The com- 
mittee drafted the resolution — ^the bill, I mean to say— working night 
and day on it. After we drew the bill, the bill was submitted to the 
people, or the members of the tribe, for indorsement by signing the 
same. The people unanimously agreed to the bill we had drafted. 
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In that bill, with regard to the provisions of the enrollment, the tribe 
agreed that there should be an investigation of the rolls, because there 
was some dispute among the people on our roll. In that provision 
we provided that these people should prove their Osage blood. The 
bill, however, after it was unanimously agreed upon by the tribe, was 
brought to Washington by a delegation of Osages, along with the 
principal chief, and I should judge about a week or so after the in- 
troduction of the bill I noticed several changes. One of the .changes 
that I particularly noticed was with regard to the provision for inves- 
tigating these rolls. 

Mr. Merillat. State what that provision was. 

Mr. KoHPAY. I could not recite the full provision of that part of 
the bill, but there were two or three particular words that I was 
interested in, and those words were that the tribe would have to show 
newly discovered evidence before we could try to get any of those peo- 
ple oflf of our roll. Those few words were not agreed upon by the 
tribe; they were inserted when the bill reached this committee, thus 
greatly handicapping the Osage tribe, without any representation. 
There were other changes made without the consent of the tribe. 

The Chairman. When was that? 

Mr. KoHPAY. That was in 1906. 

Senator Curtis. You knew at the time, did you not, that the Sec- 
retary of the Interior objected to opening up that question that had 
been settled by him at one time? 

Mr. KoHPAY. Previous to this ; yes, sir. 

Senator Curtis. You knew that, did you not ? 

Mr. KoHPAY. Yes, sir. 

Senator Curtis. You knew, did you not, that he wanted the bill 
changed so that the question could not be opened up, because he had 
settled it once, and there was no new evidence presented ? 

Mr. KoHPAY. No, sir ; I did not know that. 

Senator Curtis. You say your people drew that bill. You had the 
Kaw bill before you as a model to go by, did you not ? 

Mr. KoHPAY. No, sir. 

Senator Curtis. What bill did you have? 

Mr. KoHPAY. I do not remember any bills that we referred to. 

Senator Curtis. You had a printed bill and a typewritten bill 
before you all the time, did you not ? 

Mr. KoHPAY. No, sir; we did not. 

Senator Curtis. Were you there when the bill was considered? 

Mr. KoHPAY. I was the interpreter at that time. 

Senator Curtis. And you say they had no tj^pewritten bill of 
printed bill that was being explained section by section to the council? 

Mr. KoHPAY. That is relative to the Kaw bill ? 

Senator Curtis. No ; I say, did you not use that as a model — ^take 
sections as models to follow ? 

Mr. KoHPAY. That typewritten copy was a copy of the Kaw bill. 

Senator Curtis. No ; I say, did you not have that before you as a 
land of guide — ^I do not mean that you copied it exactly, but did you 
not have it as a guide? 

Mr. KoHPAY. We had a bill that was drafted by the Indian Office 
and some Member of Congress ; I do not know who it was. 

Senator Curtis. And that you followed? 

S. Doc. 744, 60-2 ^16 
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Mr. KoHPAY. We did not exactly follow it; we just took it as a 
guide. 

Senator Curtis. You took it as a guide to follow ? 

Mr. KoHPAY. Yes, sir. 

Senator Curtis. You were not the interpreter when these people 
were supposed to have been placed on the roll, years ago, were you ? 

Mr. KoHPAY. No, sir. 

Senator Curtis. Mr. Mbsher was the interpreter, was he not? 

Mr. KoHPAY. Yes, sir. 

Senator Curtis. Were you present when these people were there 
presenting these cases for enrollment — that is,^ these people that are 
mentioned on this list ? 

Mr. KoHPAY. At the last hearing by the Osage council ? 

Senator Curtis. Yes. 

Mr. KoHPAY. Yes, sir. 

Senator Curtis. Did you know any of them personally ? 

Mr. KoHPAY. Yes, sir; I think I do. 

Senator Curtis. Which ones do you know personally? 

Mr. KoHPAY. I know Mrs. Auld. 

Senator Curtis. How long have you known her? 

Mr. KoHPAY. I have known her since 1896. 

Senator Curtis. She has lived, ever since you have known her, 
with the Kaw people, of course. 

Mr. KoHPAY. Yes, sir. 

Senator Curtis. Did you know her father? 

Mr. KoHPAY. No, sir; I did not. 

Senator Curtis. He died a good many years ago. 

Mr. KoHPAY. I suppose so; I do not know. 

Senator Curtis. Did you know her mother? 

Mr. KoHPAY. No, sir; I did not. 

Senator Curtis. Do you know any of these Revards? 

Mr. Kohpay. The Revards that are mentioned in this resolution 
I do not know. 

Senator Curtis. You know the other Revards, but not them? 

Mr. Kohpay. Yes, sir ; I am acquainted with the others. 

Senator Curtis. Do you know whether they are any relation, or 
claim to be any relation, to those Revards that are on the roll? 

Mr. Kohpay. No, sir. 

Senator Curtis. Do you know the Hunts or the Clems? 

Mr. Kohpay. Yes, sir. 

Senator Curtis. Are there any Hunts or Clems on the roll? 

Mr. Kohpay. There are Clems on the roll. 

Senator Curtis. Are there any Hunts or Clems on the roll ? 

Mr. Kohpay. There are Clems on the roll. 

Senator Curtis. Are there any Hunts? 

Mr. Kohpay. No, sir; not this same Hunt. 

Senator Curtis. I mean any relatives or anyone that they claim 
as a relative ? 

Mr. Kohpay. No, sir. 

Senator Curtis. Do you know whether the Clems that are on the 
roll are any relation to this Clem who wants to be enrolled ? 

Mr. Kohpay. They say they are ; that is all I know. 
Senator Curtis. You know the Thompsons and the Jameses and 
the Coopers, do you not? 
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Mr. KoHPAY. Yes, sir. 

Senator Curtis. How long have you known them ? 

Mr. KoHPAY. I have known them since 1896. 

Senator Curtis. Do you know the Fronkiers? 

Mr. KoHPAY. Yes, sir. 

Senator Curtis. Are there any of the Fronkiers living at Paw- 
huska now? 

Mr. KoHPAY. Not any of the Fronkiers that are mentioned in the 
bill. 

Senator Curtis. Are any of their relatives living there now ? 

Mr. KoHPAY. Yes, sir ; I think there are. 

Senator Curtis. Your contention is, of course, that these Pappans 
and Thompsons and Coopers and Fronkiers were always Kaw people 
and lived on the Kaw Reservation; is that right? 

Mr. KoHPAY. Yes, sir. 

Senator Curtis. Do you know any of them claiming to be Pota- 
watomies ? 

Mr. KoHPAY. Yes, sir. 

Senator Curtis. It is a fact, is it not, as I stated, that some of these 
Pappans and some of these James and Thompsons really claim that 
they have the blood of three different tribes — ^the Osage, the Kaw, and 
the Potawatomies? 

Mr. KoHPAY. Yes, sir. 

Senator Curtis. You do not know whether any of their relatives 
were ever on your roll, do you ? 

Mr. KoHPAY. No, sir ; I do not. 

Senator Curtis. Do you know anything personally about any of 
the cases mentioned, any of these thirty-seven; have you any informa- 
tion that would be of benefit to the committee, or any facts that you 
would like to tell us? Do you know anything about the Pearl 
Callahan case, or the Ola Martin case? 

Mr. KoHPAY. The Pearl Callahan case I do not personally know 
anything about. 

Senator Curtis. Did you ever see the girl ? 

Mr. KoHPAY. Yes, sir ; I have seen the girl. 

Senator Curtis. She looks as if she was part Indian, does she not? 

Mr. KoHPAY. I do not believe that she looks any more like an 
Indian than you do. 

Senator Curtis. She may do that, but she could probably say she 
was part Indian. I want to know the fact. Does she look like she 
was part Indian or not? 

Mr. KoHPAY. I could not say ; I have seen some white people that 
looked very much like Indians and some Indians that look like white 
people; so I could not say. 

Senator Curtis. She-She is a full-blood Indian, is he not? 

Mr. KoHPAY. Yes, sir. 

Senator Curtis. And if she is the daughter of She-She she is part 
Osage, is she not ? 

Mr. KoHPAY. If it was proven she was, she might be. 

Senator Dixon. Does she show as much blood as a half-breed 
would ? 

Mr. KoHPAY. She does not show an eighth, to my judgment. 

Senator Dixon. Then if she was She-She's daughter she would cer- 
tainly show more blood than what you think she has? 
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Mr. KoHPAY. She would show Indian blood more than she does. 

Mr. Merillat. What about the Ola Martin child ? Does she show 
Indian blood at all? 

Mr. KoHPAY. No, sir ; she does not at all. 

Mr. Merillat. T^Txat is she, so far as you can tell by looking at 
her? 

Mr. KoHPAY. I would consider her a white girl. 

Mr. Merillat. Did you summon either She-She or the Pearl Calla- 
han child or her mother before the council ? 

Mr. KoHPAY. Yes, sir; we did. 

Mr. Merillat. What was said? 

Mr. KoHPAY. Their mother declined to be present on account of 
Pearl being sick. 

Mr. Merillat. Was She-she present? 

Mr. KoHPAY. Yes, sir ; he was. 

Mr. Merillat. What did he say? 

Mr. KoHPAY. He denied that he was the father of the child. 

Mr. Merillat. Did you take any other steps to find out independ- 
ently as to what was the fact? 

Mr. KoHPA Y. Y"es. sir ; we did. 

Mr. Merillat. What sort of steps did you take ? 

Mr. KoHPAY. We summoned three other witnesses who were ac- 
quainted with the mother of Pearl Callahan to prove the mother's 
cnaracter. 

Mr. Merillat. What was her character? 

Mr. KoHPAY. According to the testimony given by the three wit- 
nesses it showed that the character of Pearl Callahan's mother was 
not very good morally. 

The Chairman. Were the proceedings of that council reduced to 
writing? 

Mr. KoHPAY. Yes, sir. 

The Chairman. Was there a record of what the witnesses testi- 
fied to? 

Mr. KoHPAY. Yes, sir. 

Senator Dixon. Hdve you that record here? 

Mr. KoHPAY. I haven't it with me. It is filed in the department. 

Mr. Merillat. The department had the entire record before them 
when they passed on the case. With reference to the Clems, did the 
Osages admit that the Clems are Osages? 

Mr. KoHPAY. No, sir. 

Mr. Merillat. Then, as I understand it, these people — ^many of 
these 37 — claim through the Clems, and you say the Clems are not 
entitled to be on your roll. Is that correct? 

Mr. KoHPAY. Yes, sir. 

Mr. Merillat. What effect did those words "newly discovered 
evidence " have in keeping the Clems on the roll ? 

Mr. KoHPAY. It had quite an effect on the tribe. 
Mr. Merillat. Do you know the Lesserts? 

Mr. KoHPAY. Yes, sir; I know them. 

Mr. Merillat. Are they white people or are they full-blood Indians 
and Osages? 

Mr. KoHPAY. Apparently they are white. There are no Indian 
features about them. 
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Mr. MeriuiAT. Do you know whether or not the Aulds claim their 
Osage blood through the Lesserts ? 

Mr. Kohpay. I think they do ; yes, sir. 

Mr. Merillat. Mrs. Houston, the grandmother of this Auld child, 
was a Lessert, was she not? 

Mr. Kohpay. Yes, sir. 

Mr. Merillat. Do you know from the Osage history whether or 
not some persons who had no Indian blood, or very little blood in the 
early days, could get on your rolls easily or not ? 

Mr, Kohpay. I think so. 

Mr. Merillat. How would that be done? 

Mr. Kohpay. In the early days of our tribe there were parties 
taken into the tribe by generous chiefs for charity — ^mostly for char- 
ity's sake, when these other people were in poverty and needed help. 

Mr. Merillat. Were there any persons who got on your roll, as is 
current and common knowledge among the Osages, through payments 
of money or something of that sort ? 

Mr. Kohpay. I can not say as to that. 

Mr. Merillat. Do these 37, or most of them, claim through per- 
sons who were taken on not because they were Indians but to help 
them along? 

Mr. Kohpay. Yes, sir. 

Mr. Merillat. Now, who asked you, or who .suggested to you, to 
get up this resolution or bill of 1906 for the division and allotment 
of your lands? 

Mr. Kohpay. Why, I should say the Government. We were ad- 
vised by the representatives of the Government, what is known as 
the Indian agent and inspectors. 

Mr. Merillat. Then the United States sent you word that they 
wanted you to agree on an allotment of the land ^ 

Mr. Kohpay. Yes, sir. 

Mr. Merillat. And sent you the draft of a bill for you to con- 
sider ; is that true ? 

Mr. Kohpay. I do not know whether the Government sent that 
draft or not ; we had it as a guide. 

Mr. Merillat. Do you know from where it came, who put it before 
you ? • 
• Mr. Kohpay. No, sir ; I do not. 

Mr. Merili^t. Why was it that you were asked to do this by the 
United States, do you know? 

Mr. Kohpay. No; unless it was the intention of the Government 
to wind up our affairs. 

Mr. Merillat. Did you have a title to and own your land by pur- 
chase ? 

Mr. Kohpay. Yes, sir. 

Mr. Merillat. And your assent then was sought to be had ? 

Mr. Kohpay. Yes, sir. 

Mr. Merillat. Now, after the matter was sent up to Washington 
did you regard that bill as an agreement binding on the Osages and 
on the United States? 

Mr. Kohpay. Absolutely. 

Mr. Merillat. Who was fixed as the determining, tribunal or per- 
son to decide those disputed cases? 

Mr. Kohpay. The Interior Department. 
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Mr. Merillat. Are you willing that some other body should de- 
cide those cases that the Osages won before the Secretary, and not 
open up those cases that the Osages lost ; what is the position of the 
Osages from that point? 

Mr. KoHPAY. The position of the tribe is that the action of the In- 
terior Department shall be the final action, and I do not think it is 
the sentiment of the people that these cases 

The Chairman. You are not answering the question. The ques- 
tion is really this: If the right of these people to be enrolled is to 
be tried again, do you want the right on the part of the tribe to ques- 
tion those who are already on the roll; that is, some of them? I 
think that was your question, Mr. Merillat? 

Mr. Merillat. Yes, sir. 

Mr. KoHPAY. Maybe I understand it differently from what I 
thought I did. 

The Chairman. These people are asking you now to go to court 
to try their ri^ht to get on the roll. If that is done, do you people 
want also the right to try the question as to some that are now on the 
roll? 

Mr. KoHPAY. Yes, sir ; I think we would. 

The Chairman. How many are there on the rolls now that the 
tribes think have no right to be there; that is, approximately? 

Mr. Kophay. Approximately 176 or 177. 

Senator Sutherland. When were these 176 persons that you claim 
about put upon the rolls ? 

Mr. Kophay. I could not tell you. I suppose they were put on the 
roll while I was at school. 

Senator Sutherland. How many years ago would that be, about? 

Mr. Kohpay. It has been fifteen years since I left school. 

Senator Sutherland. Well, it is more than fifteen years ago, then ? 

Mr. Kohpay. It is more than fifteen years ago since they were 
enrolled. 

Senator Sutherland. Now, when did the tribe first claim that 
these people should not be put upon the roll ? 

Mr. Kohpay. I could not say that. 

Senator Sutherland. Do you know whether they claimed at the 
time they were put on the roll that they ought not to be put 6n? 

Mr. Kohpay. I could not say. 

Mr. Merillat. The record is about 1895 or 1896. 

Senator Sutherland. When the tribe first made the cl^im that they 
were improperly on ? 

Mr. Merillat. Yes, sir ; from 1894 to 1896. 

Senator Sutherland. And how long was that after they were 
put on? 

Mr. Merillat. That was about 1892 or 1893 — ^it was three or four 
years afterwards. 

Mr. Eet Millard. I will say that you can find the record of all 
these cases that were tried by the commission in 1898, by a commission 
that was sent down there — ^not these 37, probably, but these others. 

Mr. Merillat. Did the Osage constitution, and did your laws and 
customs, require that persons should reside among the Osages in 
order to be treated and considered as Osages ? 

Mr. Kohpay. Yes, sir ; they required affiliation. 

Mr. Merillat. That is the Osage constitution? 
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Mr. KoHPAY. Yes, sir ; the Osage constitution and the customs. 

Mr. Merillat. If a person were born oflf your reservation and was 
never on your tribaF rolls and did not reside among you, would you 
consider that he had any right to allotment or citizenship ? 

Mr. KoHPAY. They were not considered Osages at all. 

Mr. Merillat. What is the fact as to affiliation as to most of these 
37 ; did they affiliate or not with the tribe ? 

Mr. KoHPAY. I think there was a time when this Ola Martin child 
affiliated with the tribe. 

Mr. Merillat. I say as to most of them. 

Mr. KoHPAY. No, sir. 

•Mr. Merillat. What is the fact as to most of them — the Strattons, 
Hunts, Crumps, and others? 

Mr. KoHPAY. ThCT have never affiliated with us at all. 

Mr. Merillat. When did you first hear of their claiming Osage 
citizenship ? 

Mr. KoHPAY. Just recently. 

Mr. Merillat. About the time the division came of the land and 
funds; is that true? 

Mr. KoHPAY. About the time the allotment act was to be put into 
effect. 

Senator Curtis. Before you conclude, I would like, for your in- 
formation, Mr. Merillat, and so there may be no question about it, 
to read what the department recommended with respect to newly 
discovered evidence. The department letter of March 13, 1906 — in 
line 15, page 2, after the word " fraud," insert the following : 

But where the rights of persons to enrollment on the Osage roll had been 
investigated by the Interior Department, and it has been found by the Secre- 
tary of the Interior that such persons were entitled to enrollment, their names 
shall not be stricken from the rolls for fraud, except upon newly discovered 
evidence, and the Secretary of the Interior shall have authority to place on the 
Osage roll the names of the persons found by him after investigation to be so 
entitled, whose applications were pending on the date of the introduction of 
this bill in the House of Representatives, to wit, February 21, 1906. 



Mr. Merillat. The position of the Osages is 

Senator Curtis. I know what their position is. I want to get the 
record straight with regard to this recommendation. 

Senator Sutherland. I would like to understand one other thing 
before we leave this subject. In the bill that was sent to you to be 
used as a guide, was there any provision at all for opening up the 
rolls and investigating the cases of the people that you claim to have 
been put on by fraud? 

Mr. KoHPAY. Yes, sir ; I think there was. 

Senator Sutherland. Do you remember what that provision was 
that they sent to you first? 

Mr. KoHPAT. From what I can remember, I do not think it had 
the words " newly discovered evidence " in it. 

Senator Sutherland. You think the other provision was in the 
bill that was sent to you, do you — ^you think the other words were in 
there, leaving out the words " newly discovered evidence ? " 

Mr. KoHPAY. The word " fraud." 

Senator Sutherland. The word " fraud " was in ? 

Mr. Kohpay. I think so. 
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Senator StJTHERLAND. If any of these 37 people are in fact entitled 
to be on the rolls, do you know whether the tribe still want to keep 
them off? 

Mr. KoHPAY. If the facts show they were entitled, you mean? 

Senator Sutherland. Yes. 

Mr. KoHPAY. Well, we simply want the Government to stand up to 
its agreement, that is all. 

Senator Sutherland. You do not understand my question. If, as 
a fact — and you claim that it is not the fact — but I say if it should 
turn out to be the fact that any of these 37 people are actually entitled 
to be on the roll, does the tribe still want to keep them off? 

Mr. KoHPAY. Yes, sir. 

Senator Sutherland. Anyhow? 

Mr. KoHPAY. Yes, sir. 

Senator Sutherland. The tribe wants to keep them off whether 
they are entitled to get on or not ? 

Mr. KoHPAY. Yes, sir. 

Senator Sutherland. Then if the tribe could be convinced that 
some of these people were actually entitled to go on the roll they 
would still vote to keep them off? 

Mr. Kohpay. Yes, sir. 

Mr. Merillat. Why did you take that position? 

Mr. Kohpay. We took that position because this allotment act that 
we referred to is considered as an agreement with the Government, 
and we, as a tribe, would like to stand by that agreement. 

Senator Sutherland. Do you know whether that is the view of 
the members of the council ? 

Mr. Kohpay. Yes, sir; absolutely. 

Senator Sutherland. So that even if it had been proven to the 
council that some of these people were entitled to go on the roll, the 
council would still have voted to keep them off ? 

Mr. Kohpay. Surely. 

Senator La Follette. That was the rule that prevailed when the 
case was investigated hj the council, was it ? 

Mr. Kohpay. Yes, sir. 

Mr. Kappler. Did not the council take the position that the time 
limitation had been placed on the allotment act, and because that 
time had expired they would not put on any more? 

Mr. Kohpay. Yes, sir. 

Mr. Kappler. Because the new-born children can not be enrolled ? 

Mr. Kohpay. Yes, sir. 

Mr. Kappler. Is that the reason the council has taken that posi- 
tion? 

Mr. Kohpay. Yes, sir. 

Senator Sutherland. Let me put the specific case to you. If the 
council should be convinced that Pearl Callahan was the daughter of 
She- She, would they still vote to keep her off the rolls? 

Mr. Kohpay. Yes, sir. 

Senator Sutherland. It would not make any difference whether 
she was proved to be his daughter or not ? 

Mr. Kohpay. It would not make any difference. 

Senator Sutherland. It would not make any difference at all ? 

Mr. Kohpay. No, sir. 

^Senator Sutherland. You feel quite sure about that? 
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Mr. KoHPAY. Yes, sir. 

Senator Sutherland. Have you talked with the members of the 
council about it? 

Mr. KoHPAY. Yes, sir. 

Senator Sutherland. And have they said that to you ? 

Mr. KoHPAY. Yes, sir. 

Senator Sutherland. That is the idea of all of them, is it ? 

Mr. KoHPAY. That is the unanimous sentiment of the council. 

The Chairman. How old is Pearl Callahan? 

Mr. KoHPAY. She is, I judge, about 12 or 13 years old. 

Mr. Merillat. If Pearl Callahan had lived with the Osages, and 
vou admitted she was She- She's daughter and she had lived with you 
before 1906, would you have then been willing that she should be on 
the roll ? 

Mr. KoHPAY. Certainly. 

Mr. Merillat. You then say that now allotment has come you are 
not willing for anybody to get on your roll who had not lived with 
you before the time that division came. Is that what you mean ? 

Mr. KoHPAY. Yes, sir; that is what I mean. 

Senator Dixon. I want to ask a question, although it is a kind of 
closed incident. As to your allotment act, what did it provide; I 
mean the act that was passed in 1906? 

Mr. KoHPAY. It provided for the division of our land and funds. 

Senator Dixon. Among the people who were then on the Osage roll ? 
Was the roll closed at that time ? 

Mr. KoHPAY. Not at that time exactly. It provided that the people 
who were on the roll on the 1st day of January, 1906, I think, and 
children born of parents between that time and July 1, 1907. 

Senator Dixon. Should be entitled to enrollment? 

Mr. KoHPAY. Should be entitled to enrollment ; yes, sir. 

Senator Dixon. And by that you are willing to stand? 

Mr. KoHPAY. We are willing to stand by that agreement. 

Senator Dixon. Suppose some Osage Indian, who really was an 
Osage beyond any question, a full blood, who for some reason had not 
heard about this, should come up now, would the council put him on 
the roll ; I mean a full-blood Indian who had been away or had not 
heard about it? 

Mr. KoHPAY. Under the act I do not see how we can. 

Senator Dixon. Are there any of the people in this list of 37 who 
really live among the Osages and have been known as Osage people ? 

Mr. KoHPAY. Not a single one of them. 

Senator Dixon. Most of them are white men born in other States, 
who show up and want allotment at this time, are they not ? 

Mr. KoHPAY. They were considered so ; yes, sir. 

Mr. Merillat. Prior to 1890 or 1896, did not the Osages very freely 
admit persons to membership who came and showed some degree of 
Osage blood, if they had continued to live with the Osages ? 

Mr. KoHPAY. Yes, sir ; I think it did. 

Mr' Merillat. Were you not then very liberal in letting anyone 
in who could make any claim. 

Mr. KoHPAY. Very m\ich so ; yes, sir. 

Mr. Merillat. And you drew the line tighter when it came to per- 
sons who did not want to claim to be Osages until the time for divi- 
sion came? 
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Mr. KoHPAY. Yes, sir. 

Mr. Merii^lat. Is that not your rule ? 

Mr. KoHPAY. That is the fact. 

Mr. Merillat. And your policy? 

Mr. KoHPAY. Yes, sir. 

Senator Sutherland. Did not the bill that you sent up here, and 
which was passed, provide for a certain length of time within which 
persons could come in and make their claims and get on the roll? 

Mr. KoHPAY. From the 1st day of January, 1906, to the 1st day of 
July, 1907; yes, sir. 

Senator Sutherland. People who were not already on the roll 
were given the right to come in and show a right to go on the roll? 

Mr. KoHPAY. Yes, sir. 

Senator Curtis. Provided they had filed their applications before 
the date of the passage of the act? 

Mr. Millard. The act passed June 28^ 1906. 

Mr. Merillat. Do you know whether or not a lot of applications 
were rushed in just before that act passed? 

Mr. KoHPAY. Yes, sir; there were. 

Mr. Merillat. Those persons who rushed those applications in had 
never lived among the Indians, and you had not known them as 
Osages until that time; is that true? 

]M&. KoHPAY. That is about right; half of those applicants never 
showed up in person so we could see them and see who they were and 
what they were. 

Mr. Merillat. Somebody just put their names in as applicants. 

Mr. KoHPAY. We knew there were applications there, and that is 
all we did know. 

Mr. Merillat. You never saw the person? 

Mr. KoHPAY. No, sir ; we never saw the persons making the appli- 
cations. 

Mr. Merillat. Do you know how much was to go to the persons 
who would succeed in getting those people on the rolls? 

Mr. KoHPAY. Yes, sir. 

Mr. Merillat. They were to get half. And the only claim of those 
persons was that at some time long back some person they were 
related to had some small quantity of Osage blood ; is that not the 
fact? 

Mr. KoHPAY. That is the fact. 

The Chairman. Now, when you had your council and considered 
the claims of those 37 people you did not pay much attention to any- 
thing except as to whether they came under your view of this law 
of 1906. Is that right ? Do you understand the question ? 

Mr. KoHPAY. I think I do. 

The Chairman. For instance, take Pearl Callahan's case — ^and we 
have had a good deal to say about that. Now, She-She was asked 
there whether or not he was the father of that child, was he not? 

Mr. KoHPAY. Yes; he was. 

The Chairman. Why was he asked that if you would not allow 
her to be enrolled unless she showed herself to come within the pro- 
visions of this act in 1906 — ^then, following out the suggestion of 
Senator La FoUette, whether at those councils you acted on this line 
or went on to inquire as to the rights of those people independently 
of the terms of this bill of 1906 ? 
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Mr. KoHPAY. Well, we had the law in mind all along when we 
considered those cases. 

The Chairman. I know; but if you take the position that you 
would not admit her, even though She-She was her father, even 
though you came to believe that he was, what was the use of inquiring 
about the question of whether he was her father ? You claim that she 
would not be admitted under this law even if She-She was her father, 
do you not? 

Mr. KoHPAY. Yes, sir; that is what I said. 

The Chairman. Now, if that is true, then it did not make much 
difference if he was the father or not, did it? I do not want to con- 
fuse you in this matter. What I want to get at with reference to 
these council proceedings is if you paid much attention to anything 
beyond determining whether they came within this law. 

Senator Dixon. As a matter of fact, Mr. Chairman, did not the 
Osage council have to act according to this law? Congress had 
already provided that nobody should be enrolled unless they had 
made application up to this time. If these applicants did not 
come within the provision of this law could they have done anything 
else ? 

The Chairman. But here is this council proceeding. They come 
before us and say it is the sentiment of this council tiiat no matter, 
even though these people may have been of Osage blood, they would 
not be admitted. Take this very case of the girl. Though her father 
be an Osage Indian and she had jfiled her application, they would 
not admit her. 

Senator Dixon. If these 37 come within the provisions of that act 
of 1906 

Senator Curtis. They had all filed in time. 

Senator La Follette. This girl filed her application. 

Senator Dixon. Were any others admitted to citizenship who had 
filed, besides these 37? Did you admit some and reject others? 

Mr. KoHPAY. No, sir ; I do not think so. 

Mr. Merillat. I think, Senator, that there is a confusion between 
this last council of last summer that reconsidered these cases and the 
council that considered them under the act of 1906. 

Senator Dixon. What I want to know is if the council that acted 
under the act of 1906 admitted some and rejected others? 

Mr. Merillat. Yes, sir. 

Senator La Follette. Let the the witness answer about that. 

Mr. Merillat. He is answering right along, I think, with refer- 
ence to this council of last year. 

Senator Dixon. You held a council two years ago, when that act 
was passed, and passed on applications for citizenSiip and member- 
ship m the tribe, did you not ? 

Mr. KoHPAY. Prior to the time of the passage of the act, do you 
mean? 

Senator Dixon. Yes. 

Mr. KoHPAY. Yes, sir. 

Senator Dixon. Then you held another council this summer ? 

Mr. KoHPAY. Yes, sir. 

Senator Dixon. When you held the first council, did you admit 
some of the people who were wanting to come in and reject others? 
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Mr. KoHPAY. If they came within the limits of the act and had anj 
merits in their cases. 

Senator Dixon. You admitted them? 

Mr. KoHPAY. Yes, sir. 

Senator Dixon. And those who had no merit in their cases you 
rejected ? 

Mr. KoHPAY. Yes, sir. 

Senator Dixon. Now, at that time, in that first council, if a man 
had come up there and had made application and showed that he was 
an Osage Indian you admitted him, did you not? 

Mr. KoHPAY. If he would admit in person and prove he was. 

Senator Dixon. That he was really an Osage ; then you would let 
him in? 

Mr. KoHPAY. Yes, sir; an Osage and affiliated with us; we would 
accept him. 

Senator Dixon. And those who did not show to have Osage blood 
you rejected? 

Mr. KoHPAY. Yes, sir. 

Mr. Merillat. You require affiliation as well as blood ? 

Mr. KoHPAY. Always; yes, sir. 

Mr. Merillat. That has been in your constitution ever since 1881 ; 
is that not true? 

Mr. KoHPAY. Yes, sir ; and it is our custom. 

Senator Dixon. The Indain agent is here, is he not? 

Mr. Merillat. Yes, sir. 

Senator Dixon. I would like to hear his testimony. He has been 
down there. 

Senator Curtis. I just want to ask this witness one or two other 
questions. Do you know Mrs. Diahl? 

Mr. KoHPAY. Yes, sir. 

Senator Curtis. Is she on your roll? 

Mr. KoHPAY. Yes, sir. 

Senator Curtis. And has been for how many years? 

Mr. KoHPAY. Ever since I came back from school. Beyond that 
I do riot know anything about them. 

Senator Dixon. Are you a full-blood Indian ? 

Mr. KoHPAY. Yes, sir. 

Senator Dixon. How old are you? 

Mr. KoHPAY. Thirty-six. 

Senator Dixon. Are you a Carlisle man? 

Mr. KoHPAY. Yes, sir. 

Senator Dixon. Did you finish the course at Carlisle? 

Mr. KoHPAY. Yes, sir. 

Senator Dixon. What are you doing down in the nation now— 
what is your business? 

Mr. KoHPAY. I am carried as an assistant clerk in the agency 
office now. 

Senator Dixon. You are one of the government employees there? 

Mr. KoHPAY. Yes, sir. 

Senator La Follettb. At the time of this first council, following 
the passage of this act, how many people applied while that council 
was being held for admission, or about how many? 

Mr. KoHPAY. I could not state exactly how many. 
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Senator La Follette. I do not expect you to give the number 
exactly, but there were a large number of applications, were there 
not? 

Mr. KoHPAY. Yes, sir ; we had quite a stack of applications. 

Senator La Follette. Were any of the applicants admitted to the 
roll ? 

Mr. KoHPA Y. The applicants in question ? 

Senator La Follette. No ; I do not mean any of these 37 ; but were 
any admitted who did apply at that time — ^that is, at the time of the 
first council? 

Mr. KoHPAY. Yes, sir; I think there were a few. 

Senator La Follette. I mean two years ago ? 

Mr. KoHPAY. Yes. 

A Member of the Council. There was not. 

Mr. KoHPAY. Enoch Tolson was accepted; he was one of the ap- 
plicants then. 

Senator Dixon. Was this present agent the agent at that time? 

Mr. Kj^ppler. Yes, sir. 

Mr. Merillat. Tall Chief Boy was there. Was there any question 
of illegitimacy in that case ? 

Mr. KoHPAY. No, sir. 

Mr. Millard. The council did not put him on ; I do not think they 
did. He came up to the Indian Office. 

Senator La Follette. The Secretary put him on ? 

Mr. Millard. Yes, sir. 

Senator La Follette. If that refreshes your recollection any, I 
would like to inquire of you whether there was any applicant for ad- 
mission at the time of the holding of this first council who was admit- 
ted to the rolls by the council ? 

Mr. KoHPAY. I do not think so. 

Senator Sutherland. They were all rejected ? 

Mr. KoHPAY. Yes, sir. 

Senator Dixon. From the looks of this list I am not disposed to 
disagree with you in rejecting them. 

Mr. Kohpay was thereupon excused. 

STATEMENT OF RET MILLABD, STIPERINTENDENT OF THE 

OSAGE AGENCY. 

Mr. Millard. Mr. Chairman, and gentlemen of the committee, I 
am superintendent of the Osage Agency at present. I was Indian 
agent up to December 6, 1908. The title was changed at that time. 

Senator Dixon. How long have you been agent there ? 

Mr. Millard. Since February 12, 1906. I was clerk in the agency 
for a year and a half previous to that time. 

Senator Dixon. Before you were made agent? 

Mr. Millard. Yes, sir. 

Senator Dixon. At this first council held after the passage of the 
act of 1906, that has been referred to here, there was a council of the 
Osage Indians convened to pass on applicants for membership ? 

Mr. Millard. Yes, sir. 

Senator Dixon. About how many applicants were there at that 
time ? 

Mr. Millard. I would say something like 150. 
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Senator Dixon. About 150 ? 

Mr. Millard. Yes, sir. You have the complete records here at 
the Secretary's office. 

Senator Dixon. What action did the council take at that time as 
to accepting or rejecting these 150 applicants? 

Mr. Millard. None of this character were accepted. 

Senator Dixon. Were any accepted at that time? 

Mr. Millard. At that meeting some under the regular plan of 
births might have been accepted, but none of this character — ^that is, 
cases like these 37, and the others that were contesting to get on the 
roll were accepted. 

Senator Curtis. Then, in other words, the only ones that were 
accepted by the members of the tribe were on the rolls and the chU- 
dren that were born before they day fixed in the act. 

Mr. Millard. Yes, sir. 

Senator Dixon. Have any of those 37 people ever lived down 
among the Osages? I want to know which are the equitable case? 
and which are the speculative cases. 

Mr. Millard. I think if jou will have a little patience with me I 
will go through them. First, we will take none of the Stratton 
family— none down to Peter M. Revard. Peter M. Revard claims 
he has lived on the reservation for the last two or three years. I 
have never seen him or known of it only when he appeared as a wit- 
ness on his own behalf. 

Senator Curtis. Did you know his father, Louis Revard ? 

Mr. Millard. I did not. 

Senator Curtis. Have you looked over the rolls to see whether 
Louis was on the rolls or not ? 

Mr. Millard. I think he was. It would be that old record. 

Senator Curtis. And was there until he died ? 

Mr. Millard. Yes, sir. 

Senator Dixon. Where had this Peter Revard been living before 
he came there? 

Mr. Millard. In California. 

Senator Dixon. Was he born in California ? 

Mr. Millard. He was born in California. 

Senator Dixon. Had he voted in California ? 

Mr. Millard. Yes, sir. 

Senator Dixon. How much Indian blood does he look to have? 

Mr. Millard. Well, I do not know. 

Senator Dixon. Does he show any Indian blood? 

Mr. M1L1.ARD. I believe he does, as much as any of the Revards. 
They look like they might be of a French family. 

Senator Dixon. But he had never lived on the reservation? 

Mr. Millard. Only, as I say, he claims for the last two or three 
years. 

Senator Dixon. Does he admit that he was bom in California? 

Mr. Millard. He does. 

Senator Dixon. What Osage blood does he claim — how much? 

Mr. Millard. I have forgotten. He will show that in his evi- 
dence. You have the evidence or can get it from the Interior De- 
partment. He has filed an affidavit. 

Senator Dixon. Now, the Revards. That is the first one that you 
would put in the equitable list? 
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Mr. Millard. I say I would put it on that he had been on the res- 
ervation, and Mary J. R. Crump appeared and testified, but did not 
testify that she had ever lived on the reservation. 

Senator Dixon. Where was she from? 

Mr. Millard. From California. 

Senator Dixon. How much Indian blood does she sho^? 

Mr. Millard. About the same. 

Senator Curtis. She is a sister of Revard? 

Mr. Millard. Yes, sir. 

Senator Dixon. She was married to a white man in California? 

Mr. Millard. Yes, sir. Then, we will take down to Pearl Calla- 
han. The girl appeared with her mother last summer. They lived 
in Kansas City, Kans. 

Senator Dixon. Is the mother a white woman? 

Mr. Millard. The mother is a white woman. 

Senator Dixon. That is the one that Sheshe laid some claim to 
fathering? 

Mr. Millard. Yes, sir. 

Senator Dixon. How much Indian blood does the child show ? 

Mr. Millard. Well, I think she looks like she had some Indian 
blood, but not more than an eighth or a sixteenth, if at all. 

Senator Dixon. Would it be possible for Sheshe, a full-blood 
Osage, to be her father, from her appearance ? 

Mr. Millard. I do not think so. I hardly believe he could be; and 
then if you will read the evidence you will find that she was born 
in wedlock after seven months and, twelve days. She married a 
white man according to the laws of Oklahoma. She was born off the 
Osage Reservation, in the Cherokee country, and was taken to Kansas 
City, where she has always lived. 

Senator Dixon. She was born during wedlock between a white 
woman and a white man ? 

Mr. Millard. Yes, sir. Harry Callahan married this lady and 
seven month and twelve days after their marriage the baby was born. 

Senator Dixon. And not born on the reservation ? 

Mr. Millard. Not born on the reservation. 

Mr. Merillat. I would like to ask at that point, with reference to 
the Revards and Crumps, whether they have apparently as much or 
less Indian blood than atti eighth or sixteenth than this Callahan 
child? 

Mr. Millard. I would think if they had Indian blood it would 
be more. 

Senator La Follette. At that point, if not interrupting you, I 
would like to inquire how you can judge? Is it not variable? 

Mr. Millard. Yes, sir. 

Senator La Follette. May you not have a case where a child is a 
half-breed, where it may take the color of the white parent much 
more than another child that is a half-breed ? 

Mr. Millard. You are absolutely right. In some cases you could 
not see it at all. 

Senator La Follette. In some cases they would scarcely show it 
at all. They would breed back on the mother's side, if she happened 
to be a white woman. So the color test, and all that goes to make up 
this test of carrying a part of the Indian blood, is not a definite and 
positive test. 
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Mr. Millard. Not at all. I did not want to convey that idea. 

Senator La Follette. You did not convey it, but I wanted to get 
my own mind clear upon the subject. 

The Chairman. Then there is another thing, the racial test. The 
mixture with French will show darker than the Irish. 

Mr. Millard. Yes, sir. Virgil Herard is a Frenchman and hardly 
speaks the English language. He lives at Independence, Kans. His 
first wife was a member or the Osage tribe. His present wife is not 
a citizen and has not affiliated with the tribe in any way. Since I 
have been there Simon Clavier has died. I think Martin, a Kaw 
Indian, had one wife, had he not, Mr. Curtis — I believe vou know 
him? " 

Senator Curtis. He lived on the reservation when he died, did he 
not? 

Mr. Millard. Not on the Osage Reservation, not since I have been 
there. 

Senator Curtis. Did he not live right across from the Kaws on the 
Osage Reservation? 

Mr. Millard. I do not know. He does not live on the Osage 
Reservation, and he never has had a lease of the land, of any Osage 
land, since I have been there. Jane Appleby is a white woman. Her 
testimony shows that she was bom in 1830. She came to the Osages 
in 1834 from Bates County, Mo., and married her first husband, 
August Captain, I think, in 1843. He was a member of the Osage 
tribe of Indians. She now lives at Tulsa, just a few miles off the 
reservation. 

Senator Dixon. She is a married woman, is she? 

Mr. Millard. She was married, but that husband is dead. She is 
a widow woman and very wealthy. Moses Plomondon married an 
Osage woman. 

Senator Dixon. Is he a white man? 

Mr. Millard. He claims to be a Cree, a Northwestern Indian. He 
never has produced any evidence to that effect; he does not show any 
Indian blood, but he lives on the reservation. Moses Plomondon now 
lives on the reservation. 

Mr. Merillat. How many children and how many allotments 
has he? 

Mr. Millard. I do not know. He has five or six children. 

Senator Dixon. And they are allotted? 

Mr. Millard. Yes, sir ; and his wife is allotted. 

Senator Dixon. He is a white man, or if he has any Indian blood 
it is Northwestern Cree? 

Mr. Millard. Yes, sir ; it is not Osage at all. John Thomas Hunt 
appeared before the committee. He said he had lived down at Big- 
heart for some time ; that is on the reservation, but I never knew him 
only at the time he appeared. I never saw him before nor have I 
since. He claims his Dlood through the Clem family. 

Senator Dixon. How much Indian blood does Hunt show himself? 

Mr. Millard. None. 

Mr. Merillat. Where was he bom ? 

Mr. Millard. In Missouri. 

Mr. Merillat. Where did he live before? 

Mr. Millard. In Missouri, Arkansas, and Texas. 
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Senator Dixon. He came up to the Osage Keservation within the 
last two or three years. 

Mr. Millard. I think he came, probably, longer ago than that — ^five 
or six years ago. I have no record of his livmg on the reservation, 
but he may have lived there ; I do not know. 

Senator Dixon. Is his wife an Indian ? 

Mr. Millard. No, sir ; he does not claim that his wife has Indian 
blood. 

Mr. Merillat. How about the other Hunts? 

Mr. Millard. That is the only one that ever appeared at the Indian 
council. Mr. and Mrs. Auld, the parents of these four applicants, 
appeared before the Osage council. They claim their blood, as I 
remember it, through Mrs. Auld. She claimed to have both Osage 
and Kaw Indian blood, but the Osages take the position that she 
elected to be a Kaw and the family should follow. The children 
never have been allowed, and two of them were born at the time when 
the children of white fathers were not put on the roll. 

Senator Curtis. You would not take advantage of that, would you, 
when your own act provides that they should be enrolled ? 

Mr. Millard. No ; I am stating that Mrs. Auld is a Kaw Indian — 
I mean elected to be a Kaw. Two children of that family were born 
at that time, as I say, and did not get allotments either in the Kaw or 
Osages. The department was not granting the children of white 
fathers allotments. If the department had not been holding that way 
at that time those children would have been allotted as Kaw children, 
The other two were born after the Kaws were allotted. Now they are 
making the attempt to ^et on the Osage roll, because the Kaws are 
allotted. T4iat is the position that the Indian coimcil takes. 

Senator Curtis. You know Mrs. Diahl, do you not ? 

Mr. Millard. Yes, sir. 

Senator Curtis. She is on the roll, is she not? 

Mr. Millard. Yes, sir. 

Senator Curtis. She is a sister of Mrs. Auld's mother, is she not? 

Mr. Millard. I think so. 

Senator Curtis. Mrs. Diahl has been on the rolls for many years, 
has she not ? 

Mr. Millard. She has. 

Senator Curtis. And Mrs. Benite, her sister, was on the roll. You 
looked that up and found out about it, did you not ? 

Mr. Millard. I do not think there is any question about it. 

Senator Curtis. So there is no question that Mrs. Auld was on 
the roll ? 

Mr. Millard. No, sir. 

Senator Curtis. And there is no question but that her sister is stiD 
on the roll ? 

Mr. Millard. No, sir. 

Senator Curtis. And there is no question but that Mrs. Auld's 
mother was an Osage, is there ? 

Mr. Millard. So far as I know, I do not know what evidence was 
introduced ; of course I do not want to go down as passing upon the 
question that she is an Osage. 

Senator Curtis. I understand; I do not want you to do that. I 
mean as far as the roll was concerned. 

S. Doc. 744. 60-2 17 
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Mr. Millard. Yes, sir. 

Senator Curtis. And if she had been alive she would have been 
allotted under this act ? 

Mr. Millard. Did she have Kaw blood? 

Senator Curtis. No; I say Mrs. Auld's mother was on the Osage 
roll when she died. 

Mr. Millard. Yes, sir ; and she would have been on the roll. 

Senator Curtis. And she would have been on the roll if she had 
been allotted when the rolls were made, just as her sister was? 

Mr. Millard. Yes, sir; but if she had Kaw blood and elected to 
go over there, she could have been allotted ? 

Semi tor Curtis. But Mrs. Pappan had no Kaw blood? 

Mr. Millard. Did I not state the facts about as they are ? 

Senator Curtis. I think so. Now there has never been any claim 
of Mrs. Auld's living on the Osage Reservation ? 

Mr. Millard. None whatever. 

Senator Curtis. She lives across from the Osage Reservation, 
about 2 or 3 miles. 

Mr. Millard. On the Kaw Reservation. 

Senator Curtis. And lives there on the old home place, does she 
not ? 

Mr. Millard. I do not know that; you know that better than I do. 
I do not know the old home place. I am not familiar with the Kaw 
Reservation. 

Senator Curtis. Do you know how old these people are? 

Mr. Millard. No, sir; they were not there. 

Senator Curtis. The rolls will show, of course. 

Mr. Millard. They were not produced when the evidence was pro- 
duced. 

Senator Dixon. That is Addie May Auld and Archie William? 

Mr. Millard. Yes, sir. 

Senator Dixon. Are they brother and sister or husband and wife? 

Mr. Millard. They are brother and sister. Those four Aulds are 
brothers and sisters. 

Senator Curtis. They were all four born, were they not, before this 
allotment act was passed ? 

Mr. Millard. I think so. The evidence was produced, and you 
will find it in the record. 

Senator Curtis. And they filed their application? 

Mr. Millard. Yes, sir. 

Senator Curtis. The reason I asked you is that the attorneys said 
that two of them were born after the allotment act. 

Mr. Merillat. After the Kaw allotment act. 

The Chairman. It is now ten minutes of 5 o'clock, and as there is a 
matter that Senator La FoUette desires to bring before the committee, 
we will adjourn the hearing until to-morrow morning at 9 o'clock. 

(The hearing was thereupon adjourned until to-morrow morning, 
January 26, 1909, at 9 o'clock.) 
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Committee on Indian Affairs, 
Washington^ D. (7., January 26^ 1909, 

The committee met at 9 o'clock a. m. 

Present: Senators Clapp (chairman), Sutherland, Curtis, Brown, 
Dixon, Bankhead, and Owen. 

There were also present Messrs. Kapler and Merillat, attorneys for 
the Osage Nation; and Messrs. J. J. Hemphill, E. F. Scott, F. B. 
Crosthwaite, W. S. Field, E. V. Belt, and L. J. Miles, representing 
certain Osage applicants; also the Osage Indian council, consistihg 
of the following members : Peter Bigheart, chief, Grayhorse ; Freo. 
Lookout, assistant chief, Paw^huska ; Bonnecastle, Pawhuska ; Roman 
Logan, Hominy; Edgar McCarthy, Hominy; Perry King, Fairfax; 
Bacon Eind, Pawhuska; J. B. Trumbly, Pawhuska j Pah-sa-to-pah, 
Hominy; Shun-ka-moie, Hominy; Harry Kohpay, secretary, Paw- 
huska ; Alex. Tall Chief, interpreter. 

STATEMENT OF BET. MILLAED, STJPEEINTENDENT OF THE OSAGE 

AGENCY, RESUMED. 

The Chairman. Mr. Millard, you may proceed with your state- 
ment. 

Mr. Millard. Mr. Chairman, I was answering certain questions 
that were propounded by Senator Curtis, when we adjourned yester- 
day. 

The Chairman. Yes ; you were going through your list. 

Mr. Millard. Yes, sir. We had gotten down to the Auld family 
last evening. The next case after the Aulds is Ola Martin. That is 
the next case on this list. The applicant, the mother of Ola Martin, 
states that she is the daughter of James Martin, a full-blood Osage 
Indian. In that case the applicant and her stepfather — the applicant 
is the mother of this child — ^were the only two witnesses furnished by 
the applicant. The nation presented the testimony of John Coleman, 
G. D. Sears, Florence Pryor, John T. Lawrence, May La Force, 
Charlie Coleman, John and Mary Sizemore, and Aleck Pappan. 
John Coleman, G. D. Sears, John T. Lawrence, and John and Mary 
Sizemore are absoluteljr disinterested people. The other witnesses 
were members or were intermarried in the tribe, and their evidence 
should be regarded as that of the applicant and her stepfather, as 
that of interested parties. That is my report on the matter. 

The Chairman. That is all in the record ; but for some reason the 
committee \v^anted to go over it again. I do not know why. 

Mr. Scott. It is in verbatim. 

The CHAiRMA>r, Of course it is, and nothing is gained by repeat- 
ing it. 

249 
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Mr. Millard. My report is that the new evidence in this case has 
weakened the claim of the applicant. It shows conclusively that the 
woman is now and was always a bad character; that she was not 
acquainted with Jim Martin until June, 1900, and the baby was bom 
in November, 1900. The applicant failed to show any record of a 
legal marriage with James Martin and no record of a legal divorce 
from his former wife. The records also show that Ola Martin has 
attempted to give the child with all its rights to its stepfather, Joe 
Gerrett, a man of worthless reputation. The child was presented to 
the council, and in my opinion has no mark of an Indian child. The 
next cases we can group — Grace Thompson, Thelma Thompson, 
Floyd Thompson, Nora James, Angeline James, Panzy Fronkier, 
Maudie Fronkier, Blon Pappan, and Justin Pappan. In my estima- 
tion they are Kaw Indians. I reported on those about as follows : 

The attorneys for the applicants attempt to show that these appUcants have 
rights, for the reason that they have relatives on the Osage roll. They do not 
prt)duce any evidence showing whether those same relatives have legal rights or 
not, or whether they were gotten on the roll by fraud 

Mr. Hemphill. From what page are you reading? 
Mr. Millard. From page 25 — 

All the evidence 'Shows that the parents of those children elected to become 
Kaws, and they have always been Kaws, until their allotment made them cit- 
izens of the United States. They never claimed Osage blood until after the 
Kaw allotment, and all those children were born and are now living on the Kaw 
Reservation, and they would never have claimed Osage blood if Kaw rights had 
not become exhausted. 

That was about my report upon that group. That finishes the list 
as I was going over it yesterday. 

Mr. Merillat. Mr. Millard, were you present at the meeting of the 
council at which they considered these cases on Senate resolution 
No. 70 ? 

Mr. Millard. I was. 

Mr. Merillat. I wish you would state the method of consideration 
and what are the facts as to whether time was taken and the whole 
record gone over? 

Mr. Millard. Do you mean in taking the evidence or the council in 
passing upon it? 

Mr. Merillat. The council in passing upon the case. I wish you 
would state in a general way — your own way — what was done last 
summer and early autumn when the Secretary sent back this resolu- 
tion to the council for further consideration. 

Mr. Millard. The evidence was sent back to the council, I think, in 
July last. The attorneys for these applicants were notified and given 
thirty days to get whatever testimony they wished in. That was 
lengthened from time to time, and they were given permission to get 
their evidence in up to some time in November — I do not remember 
the exact date. Mr. Kappler then came there and the evidence for the 
tribe that we had was produced. The attorneys for all concerned 
were present, if they wished to be, and all evidence, as X remember, 
was taken ; none was shut out by any order of mine or anybody else 
there. 

Mr. Merillat. Now, state how the council would act, and what 
was done? 

Mr. Millard. When the council took it up to act upon this evi- 
dence, the question came up as to whether the attorneys should be 
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?>resent or not. The council decided that by dismissing all attorneys 
rom the room, leaving me as Indian agent in there to read and ex- 
plain to them as best I could. 

Mr. Merillat. It was stated that the attorneys for the nation were 
present, but that the attorneys for the applicant were excluded. Is 
that correct? 

Mr. Millard. They were not. 

Mr. Merillat. Now, as you were the only person outside of the 
council present, I wish you would state as fully as you can how the 
council proceeded in the consideration of these names. 

Mr. Millard. When the case was read to them they discussed a 
case first always, and then the motion is put by a member and sec- 
onded by another member of the council as to the disposition of the 
case. 

Mr. Merillat. Did they take up all the cases at once or otherwise? 
I wish you would state fully how they would dispose of each case or 
series of cases. 

Mr. Millard. They would take them up by families ; for instance, 
the Hunt family was really one application. That was disposed of as 
one case. 

Mr. Merillat. What would they have before them and to what ex- 
tent would they give consideration to it? Would it simply be dis- 
posed of offhand or was it considered carefully ? 

Mr. Millard. The evidence was read word for word; I read it and 
Mr. Kohpay and Tall Chief interpreted it. 

Mr. Merillat. How long a time would it take to dispose of each 
case? 

Mr. Millard. Sometimes they would discuss a case almost a day. 
The Callahan case was discussed from time to time for a longer time 
than a day. 

Mr. Merillat. What, if .any, efforts were made to ascertain if 
those cases had any actual merit under their rules and customs and 
the laws applicable thereto? 

Mr. Millard. They expected the applicant to furnish his evidence, 
and it was read and discussed. The Osage tribe furnished the evi- 
dence for themselves, and that was discussed also. 

Mr. Merillat. Did any of those cases, as far as you recall, show 
any merit, taking into consideration the long-established customs and 
laws of the Osage Nation? 

Mr. Millard. I think not; if I thought so I would have re- 
ported so. 

Mr. Merillat. Has the Osage constitution and custom always re- 
quired affiliation as an absolute condition to recognition, as far as 
you know? 

Mr. Millard. Practically so; they claim that. Of course there 
are some that have been put on the roll that are not living on the 
reservation, that were living at Elgin, Kans., just off the reservation, 
and places like that. 

Mr. Merillat. What is their custom as to persons who were seek- 
ing original enrollment and never had lived on the reservation or 
afiSliated with the tribe? 

Mr. Millard. They have shut them out for that reason since I 
have been there. 
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Mr. Merillat. What do you know about the Lessert family 
through whom the Aulds claim, stating that the Lesserts are the 
persons through whom they claim their Osage blood; please state 
whether or not the Osages admit that the Lesserts had Osage blood 
in them, and what were the facts, as far as you have been able to 
ascertain, on that score. 

Mr. Millard. I believe the opinion of the full-blood Osages is 
that they have not Osage blood. 

Mr. Merillat. Is that the opinion of the old members of the 
Osage tribe whose memory would go back to, say, 1850, or there- 
abouts, when a Lessert was first put on the Osage rolls. 

Mr. Millard. I believe it is. 

Mr. Merillat. As I understand it then the older members of the 
Osage tribe are the very ones who have always contended that there 
was no Osage blood in the Lesserts, even though some of them had 
been, as a matter of fact, put on their rolls ? 

Mr. Hemphill. I object to the counsel leading the witness. He is 
supposed to be an intelligent witness, and I do not think counsel 
ought to put words in his mouth. 

Mr. Millard. Yes, sir; that is my opinion. 

Mr. Merillat. How do they explain the presence of some of the 
Lesserts on their rolls if they had no Osage blood? 

Mr. Millard. I hardly know. I do not answer that question in 
that particular case. Some of these persons present can answer that 
better than I can. 

Mr. Merillat. Were the merits of these several cases considered 
by the council? 

Mr. Millard. I think so ; they were discussed, and I presume they 
were considered. 

Mr. Merillat. That is all I care to ask Mr. Millard. 

The Chairman. Have you gentlemen any questions that you care 
to ask? 

Mr. Hemphill. We have no questions to ask. We do not know 
just what was in the record yesterday. 

Mr. Belt. We do not know what transpired yesterday. 

Mr. Merillat. Mr. Chairman, I would like, regarding the Lesserts, 
at this point to ask the governor of the nation a few questions. He 
says he prefers to be asked in the Indian language. 

The Chairman. He has a right to do that. 

ADBITIONAL STATEMENT OF PETEE BIGHEAET, THEOTJOH INTEB* 

PRETER HARRY KOHPAY. 

Mr. Merillat. Governor Bigheart, I want to ask you if you know 
the Lesserts? 

Mr. Hemphill. He talks English, does he not? 

Mr. Merillat. He says that while he talks English, he does not 
think very well in it, and he wants an interpreter. He says he was 
confused yesterday. My question is if you know the Lesserts? 

Chief Bigheart. Yes, sir; I know them. 

Mr. Merillat. Have they any Osage blood ? 

Chief Bigheart. They have no Osage blood to my knowledge. 

Mr. Merillat. Are any of them on the Osage rolls? 
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Chief BiGHEART. I think there are some of that family on the roll 
now. 

Mr. Merillat. How did they first get on the Osage roll ? 

Chief BiGHEART. The mother of this — I guess it is Lessert fam- 
ily — was never on the roll until some years ago. That is what I have 
reference to — that she never was on the roll in her lifetime. She was 

Eut on afterwards. The children of this big woman, as they knew 
er by, were enrolled after we came down to Oklahoma. 

Mr. Merillat. Why did they put the children on the roll? 

Chief BiGHEART. The children of that big woman were enrolled 
by our chiefs at that time; they were considered as being poor and 
in poverty, and merely through charity the chiefs placed tnem on the 
roll for the purpose of drawing rations with the Indians. 

Mr. Merillat. Was this Lessert woman, or the big woman, as they 
knew her, and her children white or Indian ? 

Chief BiGHEART. The Osages did not know that they had any 
Indian blood at all, and they were recognized as white people. 

Mr. Merillat. Did any of them marry any of the Osages ? 

Chief BiGHEART. One of the girls married a half-breed Osage. 

Mr. Merillat. What is his name? 

Chief BiGHEART. It is William Tinker ; that is the name of the man 
who married a girl bjr the name of I^ucille. 

Mr. Merillat. Lucille Lessert, the daughter of the big woman ? 

Chief BiGHEART. Yes, sir. 

Mr. Merillat. Who did the other girls marry? 

Chief BiGHEART. They married whites. 

Mr. Merillat. After one of the girls married a half-breed Osage 
named Tinker, were all the rest of the children taken into and recog- 
nized b^ the Osage tribe? What I want to know is, after one of 
these girls, Lucille, married Tinker, the half-breed Osage, then the 
others continued to live among the Osages and were recognized as 
being in the tribe ? 

Chief BiGHEART. They were enrolled because a sister of the? others 
was married to a half-breed. 

Mr. Merillat. What relation are any of these girls to the Aulds? 

Chief BiGHEART. After the girls married and branched off then I 
lost track of the descendants. 

Mr. Merillat. Did one of them marry anyone named Houston ? 

Chief BiGHEART. Yes, sir. 

Mr. Merillat. Did this girl who married Houston go over to live 
with the Kaws? 

Chief BiGHEART. Yes, sir. 

Mr. Merillat. After the one who married Houston and went to 
live with the Kaws, did these always live with the Kaws, and not con- 
sider themselves Osages any more? 

Chief BiGHEART. When they lived with the Kaws they never made 
any attempt to recognize themselves as Osages ; they never claimed it. 

Mr. Merillat. Did this one who married and went over to live 
with the Kaws ever come back and live among the Osages again ? 

Chief BiGHEART. Since she left the Osages and went over to the 
Kaw tribe I have never seen her affiliated with the Osages. 

Senator Curtis. Who is he talking about now? 
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Mr. Merillat. He is speaking about the Aulds and what he says in 
substance is 

Senator Curtis. Just let me ask a question. Did not Mrs. Pappan 
die on the Osage Reservation? 

Chief BiGHEART. Do you have reference to Joe Pappan's wife ? 

Senator Curtis. Yes ; did she not die on the Osage Reservation at 
Pawhuska ? 

Chief BiGHEART. I do not know. 

Senator Curtis. Do you not know that she drew her annuities until 
she did die? 

Chief BiGHEART. I do not remember that. 
, Senator Curtis. Then when you stated a moment ago that she 
never returned to the Osage Reservation, you did not unoerstand the 
question, did you ? 

Chief BiGHEART. I stated that she left and went over to the Kaws, 
and that was all I knew of it, and I do not know afterwards of any 
time when she ever affiliated with the tribe. 

Mr. Merillat. Do you remember about any of those Lessert chil- 
dren going to Father Shoemaker's school, and what happened ? 

Chief BiGHEART. Yes, sir. 

Mr. Merillat. Tell about it 

Chief BiGHEART. I do not quite recollect the year, but I think it 
was in the neighborhood of 1854 or 1855, when Lessert came from 
Kansas City with her children. They were then orphans; she had 
tliree girls and two boys. A short time after that one of the boys 
went back to where he came from. The one that went back I think 
he said was Ben Lessert, and the other one was Frank. 

Mr. Merillat. State if they did get in Father Shoemaker's school 
and what happened afterwards and how they came to get in. 

Chief BiGHEART. As soon as Father Shoemaker saw the widow and 
her children he took pity on the woman with the little children, and 
they decided to give her and her children an opportunity to get a 
little e'ducation at the mission. 

Mr. Merillat. Father Shoemaker was conducting an Osage school, 
was he not? 

Chief BiGHEART. Yes, sir. 

Mr. Merillat. And as those children were orphans he let them 
come to that school, although they were white? 

Chief BiGHEART. Yes, sir; he realized that they were orphans and 
took pity on them and took them into the school. 

Mr. Merillat. Is it these children who are the Lesserts who are on 
the Osage rolls or the parents of the Lesserts who are on the Osage 
roll ? I want to know whether these little children are the same per- 
sons who claim to be Osages and to be Lesserts. 

Chief BiGHEART. Yes, sir ; they are in that family. 

Mr. Merillat. Is it one of those who married into that Joe Pappan 
family ? 

Chief BiGHEART. Yes, sir; of course when the girls married I do 
not know what happened afterwards. 

Mr. Merillat. Did one of them marry a Pappan ? 

Chief BiGHEART. I could not distinctly say, but she might have 
married Joe Pappan. Those are the things I have reference to when 
I say I do not know what happened. 

Mr. Merillat. Was Pappan an Osage or a Kaw ? 
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Chief BiGHEART. He must have been a Kaw. 
^ Mr. Merillat. I wish you would explain how the council con- 
sidered these 37 cases last year. 

Chief BiGHEART. The applications embraced in Senate resolution 
No. 70 were referred to us for further consideration by the Secretary 
of the Interior, through the request of this Indian committee. 

Mr. Merillat. Did they consider the merits of the cases? 

Chief BiGHEART. Yes, sir; the merits of these cases were con- 
sidered thoroughly. 

Mr. Merillat. Did the Osage council believe that any of those 
people were of Osage blood ? 

Cfhief BiGHEART. The council took up those applications one by one, 
and after hearing the depositions and the evidence in each case they 
were considered separately and passed on, according to the cases, 
and in passing on them the council did not have any opinion that any 
of them were of Osage blood. 

Mr. Merillat. What you mean by that answer is that the council 
thought that not one of them had Osage blood; is that correct? 

Chief BiGHEART. I mean that the council took those applications 
and depositions up and they were read separately in each case, and 
after hearing the depositions and evidence submitted in those cases, 
the council considered them according to the merits in each case. 

Mr. Merillat. Have the Osages, in considering applications for 
membership, required affiliation? 

Chief BiGHEART. Yes, sir ; they require affiliation at all times. 

Mr. Merillat. Have any of those 37 affiliated ? 

Chief BiGHEART. I think there was one at least that stayed in the 
reservation for a short time. I have reference to Moses Plomondon. 

Mr. Merillat. Is Moses Plomondon a white man ? 

Chief BiGHEART. Yes,isir; he is a white man. He claims to be of 
the blood of some other Indian tribe. 

Mr. Merillat. That is all. 

Mr. Hemphill. I would like to put in a protest, Mr. Chairman, 
against the manner of putting leading questions and putting words 
into the mouth of witness, as counsel has done. It is perfectly 
scandalous. 

Mr. Merillat. Counsel disclaims having put any words in the 
mouth of any witness. 

Mr. Miles. I would like to ask Mr. Bigheart if what he is testi- 
fving to with reference to these Lesserts is of his own personal knowl- 
edge? 

Chief BiGHEART. Yes, sir; I know. I am telling what I know of 
my personal knowledge, because I was ^oing to school at that time. 

Mr. Miles. How old are you, Mr. Bigheart? 

Chief BiGHEART. My recollection is that I was about 15 years old 
at that time, and up to this present time I am about 66 or 67 years 
old— 69. 

Mr. Merillat. Were you in the Union Army during the war? 

Chief BiGHEART. I was. 

Mr. Miles. Were you present when this woman was adopted into 
the tribe by the chief? 

Chief BiGHEART. No, sir. 

Mr. Miles. Then you do not know whether or not she was ever 
adopted ? 
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Chief BiGHEART. I do not know the time she was adopted. 

Mr. Miles. Have they not been with the Osage people ever since 
they came there in 1854? 

Chief BiGHEART. After they were at the mission a short time, the 
woman went back to Kansas City, Mo., and at the same time one of 
her daughters was married into the tribe, and when they came back 
the second time, that is when I noticed that they were on the roll. 

Mr. Miles. Do you know the woman that Ed Penn married ? 

Chief BiGHEART. Yes, sir. 

Mr. Miles. Now the wife of Mr. Diahl ? 

Chief BiGHEART. Yes, sir; I know her. 

Mr. Miles. Do you know a Mrs. Anderson, her sister — a very large 
woman ? 

Chief BiGHEART. Yes, sir; I have seen her several times. 

Mr. Miles. Were those women on the Osage rolls — ^was Mrs. Diahl 
on the Osage rolls? 

Chief BiGHEART. I guess she was on the rolls ; I do not know. 

Mr. Miles. Do you not know that Mrs. Diahl and Mrs. Anderson 
are sisters of Bemice Pappan? 

Chief BiGHEART. That Mrs. Houston you have reference to, the 
one who married Joe Pappan; is she the one you have reference to? 

Mr. Miles. Yes. 

Chief BiGHEART. Yes, sir. 

Mr. Miles. Is that the answer to my question — ^that they were 
always on the Osage roll? 

Chief BiGHEART. Yes. 

Mr. Miles. Have thev not always been on the Osage rolls as far 
back as you can remember — those girls? 

Chief BiGHEART. According to my opinion they were on the rolls 
since they moved down there, but I have never seen the girls; I just 
know the mother of those girls. 

Mr. Miles. Is it not a fact that all the people pertaining to the 
Lessert family or the Eoy family — was not all that brought out in 
the investigation of 1896? 

Chief BiGHEART. Yes, sir; they were thoroughly investigated at 
that time. 

Mr. Miles. Were they not all sustained — I mean the Lessert 
people — on the roll? 

Chief BiGHEART. I know they were thoroughlv investigated, but 
as to that family being sustained I do not know afterwards just what 
decision was rendered officially. 

Mr. Miles. They are all on the rolls now, are they not ; there was 
nobody thrown oflF, was there? 

Chief BiGHEART. They are on the roll yet if they were sustained 
there. 

(Chief Bigheart was thereupon excused.) 

STATEMENT OF AETHTJR BONNECASTLE, A MEMBEB OF THE 

OSAGE INDIAN COUNCIL. 

Mr. Merillat. Are you a member of the Osage council? 
Mr. Bonnecastle. Yes, sir. 

Mr. Merillat. Did you consider Senate resolution No. 70 and the 
names therein contained? 
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Mr. BoNNECASTLB. Ycs, sir. » 

The Chairman. Let me ask how long you have been a member of 
the council? 

Mr. BoNNECASTLB. Since July 1, 1908. 

Mr. Merillat. Please state how the council acted and how it con- 
sidered this resolution? 

Mr. Scott. Mr. Chairman, right there, if you will permit me to 
interrupt, I notice in what was filed here by the council lor the nation 
the minutes of the meeting of the Osage council at the time these 
cases were considered. It seems to me that that would be the best 
evidence of what the council did at that time, and that this testimony 
is cumulative, and is iu)t the best evidence. 

Mr. Merillat. You admit, then, that the minutes are the best and 
most correct evidence? 

Mr. Scott. I admit that they are in the record. I do not admit 
anything as to what they say. 

The Chairman. Proceed. 

Mr. BoNNECASTLE. They took up these applications some time in 
the fall ; I do not remember the exact date ; the records would show 
what day we started to take up the cases of these 37 applicants. We 
considered them one by one and came to a conclusion in each case. 
Some of them we took up by families — one application was for a 
family; sometimes there were three or four in a family and some- 
times more — and we took up the applications one by one and con- 
sidered them the best way we knew now and came to a conchision, 
and from what we could get from the depositions that were filed we 
decided that these applicants could not be enrolled, as we thought 
that some of them were white people, and from the depositions some 
of them might have Osage blood, but we did not know about them, 
and some of them might be Indian^ or have Indian blood of other 
tribes, but some of them may have afHliated with the tribe, but we 
did not know them as Osages, and that is the reason we object to 
them. If any of them had proven that they had affiliated with the 
tribe, and if we knew any of them had affiliated with the tribe and 
recognized them as Osages, and they proved that they had Osage 
blood, I think it would be proper for the council to recommend them 
to the department to be enrolled. I do not know what the act of 
Congress of June 20, 1906, provides, but it closed the roll July 1, 
1907. Of course we have Osage children born to most of the mem- 
bers, full bloods — ^the mother and father full bloods — and we can not 
place those children on the rolls because the rolls were closed July 1, 
1907. We went over those applications thoroughly and the best we 
knew how, and that is all I can remember. 

Mr. Merillat. Was the council convinced as to any single one of 
those 37 that as a matter of fact they had Osage blood ? 

Mr. Bonnecastle. I do not remember any of those applicants that 
did — ^that is, the depositions and the evidence taken before the council 
never proved up any right as to their blood, and we could not decide 
the Osage blood. 

Mr. Merillat. Was there any one of the lot who had proven, or 
whom you were convinced had affiliated at any time with the tribe ? 

Mr. Bonnecastle. Some of them have affiliated in the tribe lately, 
but we do not know of any that lived among the Osages as Osages; 
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we would have recognized them if they had. We could not very well 
recognize those Indians when they lived off the reservation. 

Mr. Merillat. Had any one of them ever been recognized as an 
Osage within your recollection ? 

Mr. BoNNECASTLE. I do not remember ; there might have been some, 
but I do not remember. 

Mr. Merillat. You said that there were some of them that might 
have affiliated or resided on the reservation lately. What do you 
mean by lately, how long? 

Mr. Bonnecastle. Some of them have lived off of the reservation; 
they have lived among the Osages since the filing of their application. 

Mr. Merillat. Had any of them, except jpossibly one or two of 
them who are admittedly white, lived with the Osages as much as 
five years? 

Mr. Bonnecastle. I do not quite understand the question. 

Mr. Merillat. I will ask you whether any of them have lived 
among the Osages as many as five years? 

Mr. Bonnecastle. Some of them may have; I do not exactly know. 

Mr. Merillat. I mean any of them who claimed that they were 
Indians. • 

Mr. Bonnecastle. There may be one or two. 

Mr. Merillat. Who? 

Mr. Bonnecastle. If I remember right, I think Peter Revard 
has been affiliating with them lately, and Thomas Hunt, I think, 
claims that he has lived on the reservation the last two years. 

Mr. Merillat. That is all, only a short time? 

Mr. Bonnecastle. That is all I remember. 

Mr. Merillat. What is the rule and customs of the Osages as to 
requiring affiliation? 

Mr. Bonnecastle. They all know each other; anyone being an 
Osage, of course, they recognized as an Osage, if they have affiliated 
with the tribe and lived among them. They being an Osage, of 
course, would have the blood of the Osage, and they would like to 
live among their own people; they would not be living away from 
them ; and we recognize those as affiliating with the tribe as being of 
Osage blood. 

Mr. Merillat. Could you go through this list and name those that 
you do not think have any Osage blood at all? 

Mr. Bonnecastle. I do not know them personally, but the deposi- 
tions were filed and we considered them one by one. Some of them 
we did not prove as to the blood. Virgil Herrard is a white man, 
also Simon Clavier, and Jane Appleby is a white woman, and Moses 
Plomondon and the Hunt family are white. 

Senator Curtis. You say they are all white? 

Mr. Bonnecastle. I think so ; I do not know personally. We con- 
sidered that they were of white blood. Also Ola Martin. 

Mr. Merillat. How about the Strattons? 

Mr. Bonnecastle. We considered them white, or as having white 
blood. 

Mr. Merillat. Which of those people are living on the Osage Res- 
ervation to-day, if any ? 

Mr. Bonnecastle. Thomas Hunt is living on the reservation and 
Peter Revard; and I do not know of any others, although there may 
be some. 
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Mr. Merillat. Which one of the Strattons applied before the 
council ? V 

Mr. Bonnecastle. G. J. Stratton. 

Mr. Merillat. Do you laiow whether or not he asked that his case 
be made special, so that he could take the train and go back to Cali- 
fornia ? 

Mr. Bonnecastle. Yes, sir ; he told the council that he had a few 
minutes before the train left ; and while we were considering another 
case — I do not remember just what case it was — we gave him time to 
give in his testimony ; I think he said he wanted to go back to Call- 
lornia, that the train was about due, and we took his testimony. 

Mr. Merillat. Did he look like he had any Indian blood ? 

Mr. Bonnecastle. He may have had, but he did not look like he 
had any Indian blood to me ; he looked like a white man, a pure white 
man. He might have had, but he did not show much. 

Mr. Merillat. Had he ever li.ved among the Osages? 

Mr. Bonnecastle. I do not think he had. 

Mr. Merillat. If on investigation it had been found that any of 
these people were undoubtedly of Osage blood, and that they have 
lived among the Osages any time, what would the council have done, 
or what would you, as a councilman, have done ? 

Mr. Bonnecastle. Well, as to those 37 applicants, if they could 
prove that they were of Osage blood, and if they had affiliated with 
the tribe, and the parents had affiliated with the tribe, I would feel 
that they were entitled to enrollment, and would recommend to the 
department that they be enrolled, although I do not know what the 
department would think about it. The rolls were closed July • 1, 
1907, and we have had children down there born since that time, full 
bloods, that are not on the roll, and of course I myself think that it 
would be proper to recommend any of these applicants if they could 

Erove the olood and had affiliation with the tribe ; I think that would 
e proper. It would require an act of Congress, I should think, be^ 
cause the rolls were closed July 1, 1907, and, as I say, we have a 
good many children dowu there, full bloods, who are not on the roll ; 
the rolls were closed against them. 

Mr. Merillat. Were you convinced personally that a single one of 
those people were unquestionably of Osage blood? 

Mr. Bonnecastle. 1 could not say that any one of them had Osage 
blood or were entitled to enrollment, because it would be hard for 
me to decide because I do not know that they were Osages, and the 
older members of the tribe did not recognize them as Osages. The 
older people know their own people and ought to know who is Osage 
and wno is not. I have never recognized them myself as Osage. I 
have never seen most of them. 

Mr. Merillat. And the older people said that none of them were 
of Osage blood; is that true? 

Mr. Bonnecastle. Yes, sir ; I asked a good many of them if they 
had affiliated with the tribe, and they did not know about them. Of 
course I did not know, because I am younger than they are. 

Mr. Merillat. If Congress should decide to open these rolls at all, 
what is the desire of the tribe as to being given a right to contest 
those persons whom they claim are on the rolls without any lawful 
right, and that they got on by fraud ? 

Mr. Bonnecastle. I do not know what you mean. , 
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Mr. Merillat. I mean if Congress should say that it would send 
any of these c'ases to the court, what does the Osage tribe want as to 
"^having a right to contest or knock off the rolls some of those persons 
whom you claim ought not to be on ? 

Mr. feoNNECASTLE. Well, most of the members, the older members, 
feel — and we talked all these matters over before we left home; we 
have some Omahas down there, but I could not name them; the 
Indian agent knows who is in question — ^some of them, I understand, 
were put on the roll by fraud; but if these 37 applications were 
referred to the court, of course they feel like -they ought to be given 
the right to try those Omahas over again ; those that tliey claim got 
on the roll by fraud — send those to the court along with these 37. 
We would like to have another chance at it. That is the way we feel 
about it. 

Mr. Merillat. Do the Osages regard this act of 1906 as an agree- 
ment between the United States and the Osages by which both parties 
ought to live and abide ? 

Mr. BoNNECASTLE. That is what I understand ; that is what I heard 
at home. It was an agreement between the United States and the 
Osages. They considered that an agreement with the United States, 
and they think the United States ought to live up to the agreement. 

Mr. Merillat. And you think if the Secretary's decision ought to 
be final as to those cases that were lost it ought to be final as to those 
cases you won ; is that your position ? 

Mr. BoNNECASTLE. Ycs ; that is, as I understand it. 

Mr. Merillat. If he is good enough to decide the one, he is good 
enough to decide the other? 

Mr. BoNNECASTLE. Ycs, sir. 

Mr. Merillat. That is all I care to ask. 

The Chairman. Are there any more questions ? 

Senator Curtis. I would like to ask one or two questions just to 
straighten the matter out. The council in this case considered two 

Questions, did they not: First, whether or not the person was of 
)sage blood, and, second, whether or not he had affiliated with the 
tribe? 

Mr. BoNNECASTLE. Yes, sir. 

Senator Curtis. Now, some of those you refused to enroll because 
they were not of Osage blood ? 

Mr. BoNNECASTLE. 1 cs, sir. 

Senator Curtis. And others you refused to enroll because even 
though they had established the fact that they had Indian blood in 
them, they had not affiliated with the tribe ; is that correct ? 

Mr. BoNNECASTLE. Ycs, sir. 

Senator Curtis. Did you give each case careful consideration— that 
is, the council, I mean — you and the other members of the council? 

Mr. BoNNECASTLE. Ycs, sir; we tried to. 

Senator Curtis. Did you read all the testimony that was filed ? 

Mr. BoNNECASTLE. Yes, sir; and Mr. Kohpay read it, and I ex- 
plained some of it and the interpreter explained some. We went over 
.it very carefully. 

Senator Curtis. Were any of those applicants represented by at- 
torneys before the council the last time — were the attorneys for the 
applicants there ? 

Mr. BoNNECASTLE. The attorneys were there. 
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Senator Curtis. Did they appear before the council? 

Mr. BoNNECASTLE. Ycs, sir; they appeared before the council in 
taking testimony. 

Senator Curtis. You stated that you rejected some because they 
had not affiliated. What action did the council take with regard to 
those members of the tribe who had lived oflf the reservation for a 
number of years at Ponca and Arkansas City and Sedan that some 
should draw their annuities? Did you consider those cases at all? 

Mr. BoNNECASTLE. Wc ucvcr considered those at all. 

Senator Curtis. Well, there are people, are there not, who are liv- 
ing at Arkansas City and have lived there for years, and over at 
Ponca, and some at Sedan, who are on the roll? 

Mr. BoNNECASTLB. I think there are, but we never looked into that. 
We never asked them where they were living ; we did not know, and 
we never considered it at all. They never told us that they were 
living in Sedan or Arkansas City, so we did not know. 

Senator Curtis. Then you and the other members of the council 
considered each case carefully, did you? 

Mr. BoNNECASTLE. Ycs, sir; we did; we tried to. 

Senator Curtis. And passed upon each case separately, did you ? 

Mr. BoNNECASTLE. Ycs, sir; each case; some of them with three or 
four names — that is, a family — and we i)assed on them separately. 

Senator Curtis. Were you educated in the Osage schools or at 
Carlisle ? 

Mr. BoNNECASTLE. I was at the Osage school for two years and 
five years at Lawrence, Kans. 

Senator Curtis. At Haskell? 

Mr. BoNNECASTLE. Ycs, sir ; and two years at Carlisle — two differ- 
ent places — Lawrence and Carlisle. 

Senator Curtis. You do not know any of these applicants per- 
sonally, do you, except Peter Revard and Hunt ? 

Mr. BoNNECASTLE. No, sir ; I do not know them personally. 

Senator Curtis. Do you know Revard and Hunt? 

Mr. BoNNECASTLE. I do not know them; I only saw them once or 
twice; I do not know them personally. 

Senator Curtis. Do you know whether Peter Revard is any rela- 
tion of the Revards who are on the roll ? 

Mr. BoNNECASTLE. No, sir; I do not. He claims to be related to 
the Revards. 

Mr. Hampton. Mr. Chairman, may I ask a question ? 

The Chairman. Yes. 

Mr. Hampton. In our case there was a large amount of testimony 
filed at the first hearing, affidavits, etc. Did you examine the affi- 
davits and copies of records and find the evidence in the James, 
Thompson, and Fronkier cases? 

Mr. BoNNECASTLE. Ycs, sir. 

Mr. Hampton. And the affidavits of the old agents? 

Mr. BoNNECASTLE. Ycs, sir. 

Mr. Merillat. Were those people who are now living at Ponca 
or Arkansas City, just off the reservation, living on the reservation 
and affiliating with the Osages when they were first put on the rolls, 
so far as you know ? 

Mr. BoNNECASTLE. I do not know anything about that, but they 
must have been, or the Osages would not put them on the rolls. 
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Mr. AIerillat. Their cases did not come before the council at all, 
as I understand, but only these 37 ? 

Mr. BoNNECASTLE. As far as I know, these 37 were before this 
council. There might have been some before the former councils, 
but I do not know anything about that. 

(Mr. Bonnecastle was thereupon excused.) 

STATEMENT OF BACON BIND, A MEMBEB OF THE OSAGE INDIAN 
COUNCIL, TKBOTJGH INTEBPBETEB ABTHUB BONNECASTLE. 

Mr. MERiLiiAT. I wish you would make a statement in your own 
way of what you want to say with regard to these 37 applicants. 

Bacon Rind. As to the application of these 37 people, from what I 
was told, the bill was introduced in the Senate by Mr. Gore, and 
these applications were referred back to the Secretary of the In- 
terior and from there I was told that the Secretary of the Interior 
referred these applications back to the tribe for further considera- 
tion. These applications were sent back by the Secretary of the 
Interior through the Commissioner of Indian Aflfairs, and from the 
letter of the Indian Commissioner we were to give the attorneys 
for the applicants thirty days in which to get additional evidence 
in these cases, and we did so. From what I can remember, the at- 
torneys for the applicants were notified that there were to be thirty 
days in which to get new evidence in these cases and file it with the 
Indian agent. At the end of the thirty days, from what I can 
remember, the attorneys for the applicants took up more than 
thirty days — about one hundred days; it took up most of our time, 
and then when it was one hundred days or more these applications 
went before the council. When the Indian agent and chief of the 
tribe called the council together, it was more than one hundred days 
afterwards. From what I can remember, we had to hurry the at- 
torneys for these applicants because we wanted to consider these 
applications and have them back here by December 10, and we had 
to hurry them a little bit. They took up one hundred days, and we 
thought they were through and we commenced the consideration 
of these applications, and yet when we took up these applications 
they were not quite through; they wanted to add more evidence 
when they had already taken up one hundred days. When we took 
up these applications, we thought the attorneys for the applicants 
had closed their side of the case when we commenced consideration 
of these applications; we thought they had closed their side of the 
case, and we were to commence the consideration of these applica- 
tions on our side, but they had more witnesses to bring in afterwards, 
and even some of the attorneys for the applicants who wanted to go 
on the stand and testify. From what I was told when these appli- 
cations were filed before the council, I understood that the attor- 
neys for the applicants had closed their side of the case. That was 
my understandmg when the council conunenced the consideration 
of these applications. 

When these applications went before the council we proceeded to 
consider these applications. The chief and myself put these applica- 
tions before the council for consideration one by one. Our chief, Peter 
C. Bigheart, told us when he put these applications before the council 
for consideration that we must consider the applicants as to blood, 
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whether they were of Osage blood or not. We considered them one 
by one, one after another. Before we proceeded to consider these 
applications — of course we considered them one by one, one after 
another — and before considering these applications the first thing we 
did was to make a motion that the affidavit and depoisition in these 
cases be read and explained by the secretary to the interpreter, which 
was done, and a motion was made and some member of the council 
seconded it, and then the chief would put it to a vote and we would 
agree unanimously that the depositions and affidavits in the case be 
read and explained, which was done, one by one. The secretary 
would read the deposition and the interpreter would explain in the 
English language into Osage so that those of us who can not read or 
write or understand English could find out and know what th«re was 
in those depositions and affidavits. That is the way we started to 
proceed with these applications; the secretary would have to read 
those depositions and affidavits word for word and the interpreter 
would have to explain fully so that those of us who could not read (W 
write or speak English would understand and know what there is in 
these depositions and affidavits, which they did. After the reading 
and explanation of these depositions and affidavits we would consider 
these applications and go over them thoroughly and talk it over 
among ourselves and consider them. Then when we thought that the 
matter had been thoroughly gone over we would come to a con^lusioa 
and decide in the best way we knew how. 

In considering these applicants we did not show any partiality. 
We were not partial toward those applicants, and we took them up 
and decided the best way we knew how. Of course we rejected some 
of them because we thought they had no Osage blood, and most of 
them we rejected because of lack of affiliation. These 37 applicants, 
some of them are pure white, all white blood. They are white people, 
most of them — everyone of them. We considered them mostly white 
people, or as white people. If they had Osage blood and were 
Usages, it seems to me that they ought to live among their people 
sometimes instead of living among the white people. They must be 
white people or else thej would not be living among the white people 
and voting in the elections, etc. For myself, I would consider them 
Osages if they had affiliated with the tnbe and had lived among our 
people and not among the whites. It would seem that we were 
partial to those 87 people that are trying to get on the roll, but we 
were not; we considered them carefully and thought that they did 
not prove their blood beyond a doubt, and most of them are white 
people, and I do not think they had any rights on the roU. If any 
of them could show that they were Osages and had Osage blood, or 
prove that they did have Osage blood, we might recommend them 
for enrollment ; we would try to put them on. But for myself, I do 
not think that they had any right to go on the roll, as oUr rolls were 
closed against the children of some of the members of the tribe, and 
we have children, full bloods, bom into the tribe, the father and 
mother being full blood, and the children being full blood, and they 
have no right whatever, they have no land, we are not giving them 
any money ; and it would seem improper to put white people on the 
roll when we have full-blood Osage children and are keeping those 
children off the roll, because the allotment act of June 28, 1906, 

S. Doc. 744, 60-2 ^18 
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provides that children born after July 1 are not entitled to enroll- 
ment and the rolls were closed against everybody ; that is the way I 
look at this matter. 

^ We talked the matter over carefully, and went over these applica- 
tions carefully, and went into the merits of these cases, and found that 
we could not put them on the roll. If dny of them could prove that 
they had Osage blood and were Osa^es, we think that it would require 
an act of Congress to put them on the roll ; that is the way we looked 
at it. All of these applicants have white blood in them. Some of 
them may have Indian blood. Some of them live in California and in 
other States away from the Osage Reservation, outside of the reserva- 
tion ; and from what testimony we got before the council, some of them 
we considered United States citizens, because they said they voted in 
state elections, etc., and we have sonie that we consider Kaws. The 
parents of these children making application lived and took their 
allotments with the Kaws. After they took their allotments there 
was no more land to give those children, so they want to put them on 
the Osage rolls so they can get some of our money and whole right. 
We thought that we could not take care of them. Of course we may 
be wrong, but we thought it best to keep them off the roll. Ever since 
I can remember this kmd of applications have been filed before differ- 
ent councils, white people making application to be enrolled, to be put 
on thd Osage rolls because they have lots of land and lots of money, 
and some of them have been put on the roll, I understand, by fraud. 
Of course we can not do anything to those who are on the roll now, 
even if they were white people of no Osage blood; but the best thing 
we thought to do was to consider these applications, and if they were 
Osages, of course we would recommend them to be enrolled. But we 
coAsidered them mostly white people, and we can not take them and 
put them on the Osage roll. 

We have had this kind of trouble for a good many years back. 
There are people who make it their business to try to get people on 
the roll. Those are the very people who are causing us all this 
trouble — what we consider trouble. We have quite a load now — 
what we consider guite a load — on our backs. These people being 
put on the roll, it is quite a load ; it is getting quite heavy to bear. 
These loads have been put on us by our former Indiaii agent, and 
those Indian agents that we used to have are causing us lots of 
trouble; the load is getting heavy, and getting to be heavier every 
year, and causing us more trouble ; what we consider a burden, and 
it seems that we can not shake them off. We would like to; we 
would like to find a way to shake them off. These 37 applications 
we went over thoroughly, and considered every case by itself, and to 
the best of our knowledge we decided the best way we could. Of 
course, some of us are not educated, and can not read or write Eng- 
lish, and it is pretty hard to decide in the best way, but we did the 
best we could. That is all I want to say before this committee. 

Mr. Merillat. How long a time did it take to consider the case of 
Pearl Callahan ? 

Bacon Eind. I do not know exactly how many days, but we would 
consider off and on, and the attorneys for the applicants would step 
in, and we would have to put it off and hear more witnesses ; but we 
were on the Pearl Callahan case about six days, as far as I can 
remember. 
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Mr. Merillat. What decision did you come to as to whether Pearl 
Callahan was the daughter of Sheshe or not ? 

Bacon Eind. Pearl Callahan we considered was not the daughter 
of this man Sheshe. We summoned Sheshe before the council and 
asked him if this Pearl Callahan was his child, and he said he was 
not the father of Pearl Callahan, and, of course, we could not make 
her Sheshe's daughter when he denied that he was the father of the 
diild. We had to go against her. It was pretty hard for us to decide. 
The child was bom in wedlock. This woman, from what testimony 
we got from witnesses, was a woman of loose character, and we did 
not decide in favor of Pearl Callahan — anything in favor of Pearl 
Callahan. It is pretty hard for us to decide anything of that kind. 

Mr. Merillat. Did you make inquiries to reach the best conclusion 
you could and get all the facts you could ? 

Bacon Eind. Yes, sir. 



The Osage Indian Agency, 
Pawhuska, Okla,, November 17, 1906. 

Sib : Upon receipt of Indian Office letter dated October 8, 1906, " Land 55292- 
1905," regarding the application of Amanda Callahan, a white woman, for the 
enrollment of her half-breed Osage daughter, Pearl Callahan, as a member of 
the Osage tribe of Indians, I wrote this woman at her home in Kansas City, 
Kans., asking for a statement as to her present circumstances, whether or not 
she is still desirous of having her daughter enrolled with the Osage Indians, and 
asking for her reasons for desiring said enrollment. 

I have received a reply dated October 19, 1906, which I inclose herewith for 
your information, in which the mother of the child states that she is now mar- 
ried to Harry Gussman. and is residing with him in his home in Kansas City, 
Kans. ; that for seven years after the birth of her daughter Pearl she worked in 
the factories of Kansas City in order to support her daughter, her mother, and 
herself; that since her marriage to Mr. Gussman she has resided in Kansas 
City, Kans. ; that her daughter has been at school for five years and is a stou^ 
healthy girl ; that she desires her child enrolled with the Osage Indians because 
she knows she is entitled to such enrollment by reason of birth, her father being 
a fell-blood Osage Indian. 

While in Kansas City a short time ago I took occasion to go and see this 
woman, and found her to be living with her husband, who is a teamster in 
Kansas City, and from appearances I take her to be a good, hard-working 
housewife. The daughter i8 a healthy child and shows her Indian hlood in a 
very marked degree, and no one would douJ)t the m^other's statement with the 
child hefore him. 

Mrs. Gussman states that her proof of the child's rights as an Osage Indian 
is on file in the department, ^nd respectfully asks that the same he reconsid- 
ered, and that authority for the enrollment of her daughter he granted at the 
earliest practicable date. 

This is a parallel to the Elliot-Tall Chief case (see Indian Office letter dated 
October 5, 1906, Land 82991-1906), and I believe this child is as much entitled 
to enrollment as the child in the case cited. 

Very respectfully, Ret Millard, 

United States Indian Agent. 

The honorable Commissioneb of Indian Affaibs, 

Washington, D. G. 



Mr. Merillat. How much time did you take, and what did you do 
regarding Ola Martin ? 

Bacon Eind. Ola Martin they claimed was Jim Martin's child, a 
full-blood Osage, but after going into the matter we took testimony 
before the council, had a good many witnesses there — I do not remem- 
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ber the exact number of witnesses — ^but there were a good many wit- 
nesses who testified, and from the testimony and evidence that we got 
from those witneses, the witnesses seemed to think that the woman 
was not of moral character; she was a woman of very loose character, 
and we proved by these witnesses that Ola Martin was an illegitimate 
child. After looking into this case it was found that Jim Martin 
had been in jail a number of months, and after being out of jail he 
met the woman in June some time, from what we can get from the 
witnesses, and a week afterwards married this Pearl Armstrong, the 
mother of this Ola Martin, and in November the following year the 
child was born. 

Senator Dixon. The same year you mean ? 

Bacon Eind. Same year. The following fall, I mean to say, of 
the same year. We thought that the child was not Jim Martin's 
child; was brought before the council and looked more like her 
mother, but she had no Osage blood. 

Senator Curtis. I want to see if I understand this. I understand 
you to say that Jim Martin had been in jail or the penitentiary up to 
within a week before he married this girl ? 

Bacon Kind. Yes, sir ; that is what we got from the witnesses. 

Senator Curtis. Do you know how long he had been in jail — six or 
seven or eight months, or a year? 

Bacon Kind. I do not know just how long. 

Mr. Merillat. Was not one witness present who had first intro- 
duced Jim Martin to this woman, and is it not a fact that Jim Martin 
never had met the woman until he came out of jail? 

Bacon Eind. What is the question? 

Mr. Mekcllat. The question is. If there was not a witness who 
testified that he had introduced Jim Martin to a woman who testified 
that she had introduced Jim Martin to Pearl Armstrong, and that 
this took place after Jim Martin came out of jail? 

Bacon Kind. I remember that the witness testified to that. 

Senator Dixon. I think Ola Martin's mother herself testifies in 
this deposition that she had only known Martin about a week before 
she was married to him in June, and the child was born in November? 

Mr. Merillat. Yes, sir. How old are you, as near as you can tell? 

Bacon Eind. About 46 years old. 

Mr. Merillat. Do you know the Strattons ? 

Bacon Rind. I do not know them. That is the first time I saw 
him when he appeared before the council. 

Mr. Merillat. When did he first appear before the council? 

Bacon Rind. The first time I saw him was when he appeared be- 
fore this council last fall when I was taking up these cases. 

Mr. Merillat. Did any others of the families of Strattons or those 
claim that their father was a Stratton, appear before the council, 
other than G. J. Stratton? 

Bacon Rind. No, sir; I do not remember of any other Stratton ap- 
pearing before the council. 

Mr. Merillat. Did you ever hear, before the time came to divide 
up the Osage land and funds, that any persons named Stratton 
claimed that they were Osages? 

Bacon Rind. I do not remember any Strattons. 

Mr. Merillat. Did G. J. Stratton, who came before the council, 
look like a white man or an Indian ? 
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Bacjon Rind. He did not look like an Indian to me, he looked like 
a white man; no Indian blood. 

Mr. Merillat. What was the the color of his hair ? 

Bacon Rind. It was kind of red, sandy red ; his mustache was red. 

Mr. Merillat. Was any single one of these 37 a member of the 
tribe at the time the tribe bought its present land in Oklahoma ? 

Bacon Rind. I do not remember any of them. 

Mr. Merillat. Do you know the Hunts? 

Bacon Rind. No, sir ; I do not know them. 

Mr. Merillat. Did any of them appear before the council? 

Bacon Rind. I think I saw him once, but I do not remember him ; 
I do not remember if it was he or some other person. 

Mr. Merillat. Did you ever hear of any of the Hunts being 
Osages, or any Hunts being Osages before the time came to divide 
their lands and funds ? 

Bacon Rind. No, sir. 

Mr. Merillat. I mean this family of Hunts. 

Bacon Rind. I understand. No, sir. , 

Mr. Merillat. Do you know Beinice Houston, who married Joe 
Pappan ? 

Bacon Rind. I do not know her. 

Mr. Merillat. Are there any persons on the Osage roll who are 
not of Osage Indian blood, but yet are on the roll? 

Bacon Rind. There are some. 

Mr. Merillat. How do the Osages regard this act of 1906, as to 
whether it was an agreement between the Government and them- 
selves ? 

Bacon Rind. The Osages consider it so. 

Mr. Merillat. Is it what you are asking now that the United 
States live up to and keep an agreement that they have made ? 

Bacon Rind. The Osages feel that they ought to live up to their 
agreement. We consider this an agreement between the Osages and 
the United States. 

Mr. Merillat. What office did you have in the Osage tribe when 
this agreement of 1906 was sent up to Washington by the Osages ? 

Bacon Rind. I was assistant principal chief. 

Mr. Merillat. How did the Osages come to send that agreement up 
to Washington ; how did they come to make it and send it to Wash- 
ington that year — that agreement of 1906 — for the allotment of their 
lands ? 

Bacon Rind. The reason it came that year, the bill had already, I 
think, been introduced in the House at that time* and of course it 
came up here with this bill that year because somebody had started 
it, and of course we thought it was our duty to go ahead with it, go 
on with this agreement, this bill of ours. We brought it up here to 
he introduced. Of course it was introduced in the House and passed 
that year. 

Mr. Merillat. When that bill was sent away from the Osages, 
did it have the words " newly discovered evidence " in it? 

The Chairman. The record shows, Mr. Merillat, that the bill re- 
ported by the Secretary of the Interior to the committee contained 
those words, put in on the suggestion of the department. 

Mr. Merillat. All I wanted was to bring out the fact that the 
Osages considered and sent up a draft of a bill as a draft of an 
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agreement between themselves and the United States and that after 
they sent it up the words " newly discovered evidence " were put in it. 

The Chairman. They have already stated that, and the department 
records show it. 

Mr. Merillat. Then, I do not care to go into that. I have only 
one other question. If the rolls are opened up at all and the court 
can consider these 37 applicants, do the Osages want any other cases 
sent to the court? 

Bacon Eind. If those 37 should be referred to the court, we have a 
hundred or more that we would like to send along with them to the 
tribe. 

Mr. Merillat. Why do you want to send these hundred or more ? 

Bacjon Rind. Because som'e of them can not show any Osage blood ; 
they can not show that they are Osages, and some way or another, 
from what I understand, they got on by fraud. That is the reason 
we want them sent along with uiose 37, if they should be referred to 
the court. 

Mr. Merillat. You stated that some people made it their business 
to get people on the rolls and make a lot of trouble for you. Do you 
want to name them ? 

Bacon Eind. If you want me to tell you, or if the committee wants 
to know who, then I will tell them. 

Mr. Merillat. Are the same persons you refer to the ones who are 
pushing these 37 and who had something to do with this other hun- 
dred getting on ? That is all I care about. I want to know if they 
are the same persons who got these hundred on that you want to 
ifight — ^the ones who are pushing these 37 ? 

Bacjon Eind. Yes, sir ; he is the very one. 

Senator Owen. I would like to ask the witness what Sheshe said 
about Pearl Callahan ? 

Bacon Eind. Sheshe said that Pearl Callahan was not his child. 
He said he could not claim the child as his. 

Senator Owen. What explanation did he make in his affidavit in 
that case? 

Bacon Eind. I do not remember the exact words; if I could re- 
member all of it, I would tell vou. His affidavit is here somewhere. 
The attorneys have the records. His testimony shows just exactly 
the words he used before that council. 

Senator Owen. Would the Osage council like to have those 176 
names struck off? 

Bacon Eind. We have been wanting those people struck off for a 
long while, but it seems that one way or another we can not have 
them put off. 

Senator Owen. Would the council like to have all those names 
struck off — ^those 176 names? 

Bacon Eind. We feel that wav ; we feel as though we would like 
to have them put off the roll if they are not Osages and have no 
Osage blood. 

Senator Owen. Did you hear the testimony of Kohpay with regard 
to those 37 people, that the council would like to have them denied 
the right? Were you present when Kohpay testified yesterday? 

Bacon ISind. Yes, sir. 

Senator Owen. Did Kohpay express the views of the council cor- 
rectly? 
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Bacon Eind. He talked in English yesterday, and what was said 
I did not know. 

Senator Owen. He was asked the question whether the council 
desired to keep them off the rolls and he replied " yes." Then the 
question was asked, " If any of those people are in fact entitled to 
be on the roll, do you know whether the tribe still wants to keep them 
off? " And he replied that they did. 

Bacon Eind. It is pretty hard for one man to express several men's 
opinions. We have minds of our own, each one a separate mind, and 
we form our own opinion and for one man to express several people's 
opinions is pretty hard. He said things yesterday, but he did not 
mow what I was thinking. 

Senator Owen. Was Kohpay's evidence read to the council? 

Bacon Eind. Yesterday's evidence? 

Senator Owen. Yes. 

Bacon Eind. No, sir ; it was not read. 

Senator Dixon. Is Kohpay a member of the council ? 

Bacon Eind. No, sir ; he is not a member. 

Senator Owen. Wlio is Kohpay ? 

Bacon Eind. He is secretary of the council. 

Senator Owen. And an interpreter? 

Bacon Eind. Yes, sir. 

Mr. MeriMiAT. He is on the government rolls and not on the Osage 
rolls. 

Senator Owen. Interpreter? 

Mr. Merillat. He is clerk at the agency. The interpreter is Tall 
Chief. 

(Bacon Eind was thereupon excused.) 

The Chairman. Grentlemen, how many of the council do you want 
to be heard ? 

Mr. Merillat. This is the last one. 

(The hearing was thereupon adjourned.) 



Before the Department of the Interior. 

Brief or Petitioners. 

In the matter of the application for enrollment of Jane Appleby, 
Moses Plomondom, Simon Clavier, Virgil Herrard, Addie Mav 
Auld, Archie William Auld, Harvey Aula, Flora Auld, Pearl Cal- 
lahan, Mary J. E. Crump, Pauline Crump, Edward E. Crump, 
Maudie Fronkier, Pansy Fronkier, George Arthur Hunt, John 
Thomas Hunt, Mary Elizabeth Hunt, Ehoda May Hunt, William 
T. Hunt, Angeline James, Nora James, Floyd Thompson, Grace 
Thompson, Thelma Thompson, Chlora Loveland, Hattie McCrary, 
Mamie McCrary, Eosa Marr, G. J. Stratton, Jerald Stratton, 
Theresa Stratton, Therma Stratton, Thyra Stratton, Ola Martin, 
Blon Pappan, and Justin Pappan with the Osage tribe of Indians. 

STATEMENT. 

Submitting the evidence in the rehearing of those cases, the appli- 
cants have seen fit to go into the whole merits of each case where it 
was possible to do so, because it was felt that the record would be 
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verj^ much shortened, and at the same time convey all of the infor- 
mation to be had in the case. Bearing in mind the hearing before the 
Senate Committee on Indian Affairs on joint resolution No. 70 of 
first session Sixtieth Congress, it was believed that it was the desire 
of said committee that the record be made as brief as possible and yet 
give to the department and the committee a full knowledge of the 
facts in the case. It is believed that the record, as now had, will 
^eatly simplify a proper investigation of these cases and at the same 
time enable correct conclusions with reference thereto to be reached. 
For convenience and brevity all cases have been joined in one brief. 

It is intended in this brief to present the law governing each case 
under one general head and the facts in each case separately. 

THE LAW. 

The first provision of law found relating to the governing of 
Indians is section 441, Revised Statutes of the United States, as fol- 
lows : 

The Secretary of the Interior is charged with the supervision of public busi- 
ness relating to the following suggestions : Third, the Indian. 

The next general statute relating to the government of Indians is 
section 463 of the Revised Statutes of the United States, which is as 
follows : 

The Commissioner of Indian Affairs shall, under the directions of the Secre- 
tary of the 'Interior, and agreeably, to such regulations as the President niay 
prescribe, have the management of all Indian affairs and of all matters arising 
out of Indian relations. 

These two general statutes confer upon the Interior Department 
the power and authority to control, regulate, and manage the affairs 
of the Indian tribes, and, except where that power and authority is 
curtailed by other express statutes, the authority of the Secretary 
of the Interior and Commissioner of Indian affairs to govern the 
Indians is unquestioned. 

WHO IB AN INDIAN? 

The statutes of the United States nowhere define the term " In- 
dian," and who are Indians is a question which must be determined 
largely from the policy of the Government, the custom of Indian 
tribes, and the decisions of courts, and this question is not without 
a little confusion. 

Congress has, with reference to the most of the Indian tribes, pro- 
vided for a roll which shall contain the names of all the members of 
such tribes who shall be legally entitled to a distribution of the lands 
.and moneys of such tribes, and those rolls when completed as pro- 
vided by law constitute the regular membership of such tribes. 

It is the general and commonly accepted theory that any person 
0f Indian blood belongs to the trioe of the same blood and his rights 
to share in the tribal benefits are established when he is properly 
recognized by the Department of the Interior. The question as to 
the quantum of Indian blood heretofore, so far as the policy of the 
Government is concerned, has had nothing to do with the right of 
enrollment with a tribe. Where no statutory provision exists fixing 
the membership of the tribe, children of white fathers and Indian 
mothers and of Indian fathers and white mothers have alike received 
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recognition in the various tribes, and a person having Indian blood 
is regarded generally as an Indian whether enrolled with a tribe or 
not. Speaking to tnis point Judge Shiras, in the case of Sloan v. 
United States, circuit court, district of Nebraska, in 118 Federal 
Reporter, page 288, says : 

As ordinarily understood by white people, a person of white and Indian 
parentage is deemed to be a mixed blood, without regard to the source of the 
Indian blood. In other words, in common parlance the child of a white father 
and Indian mother, as well as a child of an Indian father and a white mother, 
are equally of mixed blood; and therefore, when in a convention with the 
Indians half or mixed bloods are included, no distinction can be drawn between 
those who derive the Indian blood from the mother and those who derive it 
form the father. Thus it is said by the Supreme Court : 

"In construing any treaty between the Unjted States and an Indian tribe 
the treaty must, therefore, be construed not according to the technical meaning 
of its words to learned lawyers, but in the sense in which they would naturally 
be understood by the Indians." 

As further evidence that it is not the intent of Congress, in determining the 
status of mixed bloods, that the technical rule of the common law should 
govern, reference may be made to the general Indian appropriation act of June 
7, 1897 (30 Stat, 90), wherein it is declared: 

"That all children bom of a marriage heretofore solemnised between a 
white man and an Indian woman by blood and not by adoption, where said 
Indian woman is at this time, or was at the time of her death, recognized *by 
the tribe, sliaU have the same rights and privileges to the property of the tribe 
to which the mother belongs, or belonged at the time of her death, by blood 
as any other member of the tribe, and no prior act of Congress shall be (Con- 
strued as to debar such child of such right." 

It is contended by the petitioners that under the jseneral policy of 
the Grovernment and the plain intent of the acts of Congress they are 
Osage Indians, and as such were entitled to enrollment under the 
act of Congress of June 28, 1906 (34 Stat. L., 539), by the following 
provision in section 1 of said act: 

And the Secretary of the Interior shall have authority to place on the Osage 
roll the name of anyone found by him, after an investigation, to be so entitled 
whose application was pending on the date of the approval of this act. 

The act of Congress above^ referred to is the first legislation at- 
tempting to fix the membership of the Osage tribe of Indians, and 
who, prior to the passage of said act, were entitled to enrollment with 
said tribe as a matter of right must be determined by the blood of 
the applicant and the policy of the department in the enrollment 
of persons claiming membership in said tribe. As to what has been 
the policy of the department and the tribe in enrolling persons apply- 
ing for membership in the tribes reference is made to the testimony 
of George G. La Mott and L. J. Miles. 

Under the laws of Congress as they now exist a person may be an 
Indian and a citizen of the United States, and the fact that a person 
is a citizen of the United States does not affect his right as an Indian. 
This is the rule under the act of Congress of February 8, 1887 (24 
Stat. L., 388), and under most of the acts of Congress providing lor 
the enrollment of Indian tribes. Prior to the passage of the act of 
February 8, 1887, a different rule prevailed, though the fact as to 
what the status of a person was was not affected by his residence with 
or away from the tribe. The district court, district of Oregon, in 
the case of United States v. Osburn (2 Fed. Eep., 59) uses the 
following language: 

There appears to be an impression that Indians situated as Jim and Joe are — 
that is, who live off the reservation and among and more or less after the 
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manner of white people — are citizens and voters of the State, and therefore It 
is no crime to give them spirituous liquors. But this is a mistake. The Indian* 
are not a portion of the political community called the " people of the United 
States;" and, although not foreign nations or persons, they have always be«i 
regarded and treated as distinct and independent political communities. 
(Worcester v. The State of Georgia, 5 Pet., 515; The Cherokee Nation v. The 
State of Georgia, id., 1.) 

And on page 61 in the same case says : 

But an Indian can not make himself a citizen of the United States without 
the consent and cooperation of the Government The fact that he has abandoned 
his nomadic life or tribal relations and adopted the habits and manners of 
civilized people may be a good reason why he should be made a citizen of the 
United States, but does not of itself make him one. To be a citizen of the 
United States is a political privilege which no one not bom to can assume 
without its consent in some form. 

The circuit court of appeals, fourth circuit (83 Fed. Eep., 553), 
says: 

The action or assent of the United States is absolutely essential in order 
to enable the Indian tribes or bands, or individual members of the same, to 
renounce the dependent condition caused by the state of pupilage in which the 
Indians have been since the adoption of the Federal Constitution. If the treaty 
of New Echota can be held to authorize the members of the Eastern band of 
Cherokees to apply to the courts for naturalization on showing satisfacto^ry 
proof of fitness for civilized life on their part, still it could not avail as far as 
this case is concerned, for there is no pretense that any of them have ever 
made such application or ever been declared citizens of the United States by 
any court of the same or of the State of North Carolina. 

On the proposition that the right of an applicant to enrollment and 
to share in tribal property does not depend upon the status of his 
father or other ancestors, the following from Sloan v. United States 
(95 Fed. Eep., 198) is quoted: 

The complainant's right, if any he has, to an allotment under the act of 1882 
(22 Stat., 341) Is not inherited from his father or other ancestors. If it exists. 
It Is because he is an Indian of the Omaha tribe residing on the Omaha Reser- 
vation. It is a personal right, conferred on him by reason of his being an 
Indian of the Omaha tribe. If complainant possesses the right to an allotment, 
this right never belonged' to his father or any other of his ancestors, but it is 
conferred upon him by the act of Congress because he is an Indian of the 
Omaha tribe. The complainant Is not seeking in this proceeding to assert a 
right to any property heretofore owned by his ancestors. He is asserting a 
right to an allotment in severalty out of premises belonging in common to the 
Omaha tribe of Indians, and he bases his claim upon the provisions of the 
act of Congress of 1882 (22 Stat., 341), which act was passed for the benefit of 
the Omaha tribe of Indians then residing upon the reservation. 

The courts have generally taken a very liberal view with reference 
to its wards and their rights and the privileges conferred upon them. 
In the case of Farrel v. United States (110 Fed. Rep., 948) the 
court says: 

May not the Government confer all the privileges and immunities of citizen- 
ship upon its wards, and yet retain its power to regulate commerce with them ; 
to protect them against their appetites, passions, and Incapacity? And, if it may" 
lawfully do so, has it not done so in the case of the Indians of the Slsseton 
and Wahpeton bands? The true answer to these questions is not to be found 
in isolated statutes and constitutional provisions, but in a general view of the 
treaties, legislation, policy, and purpose of the nation In its dealing with the 
members of Indian tribes. 

BIGHTS OF THE TRIBE TO DETERMINE ITS MEMBEBSHIP. 

The petitioners insist that the Osage tribe of Indians, speaking 
through their council, ought not to be the court which shall determine 
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their right to enrolbnent, because of the prejudice which now exists 
in the tribe against the enrollment of persons applying for member- 
ship, and because of the fact that nowhere in the treaties between the 
United States and the Osage Indians and nowhere in the statutes of 
the United States is such right given to the tribe. The tribe is a 
dependent community, under the supervision and control of the 
United States, and the members thereof are somewhat in the nature 
of wards of the Government, and it necessarily follows that the in- 
herent right to determine the membership of the tribe rests in the 
guardian ; but in addition to this, by special statutory provision under 
sections 441 and 463, authority is given to the Interior Department 
to control Indian matters; and no tribe, except where there is a 
special statutory provision, has been held hj any court to have the 
right to determine its own membership. Indian tribes are dependen- 
cies, and have and exercise no sovereign power except where the right 
to do so is especially conferred upon them. Bearing upon this ques- 
tion is section 2079, Revised Statutes of the United States, which 
reads as follows: 

No Indian nation or tribe within the territory of the United States shall be 
acknowledged or recognized as an independent nation, tribe, or power with 
whom the United States may contract by treaty; but no obligation of any 
treaty lawfully made and ratified with any such Indian nation or tribe prioi^ to 
March 3, 1871, shall be hereby Invalidated or impaired. 

Also, relating to the same question, the Supreme Court of the 
United States, in the case of the Cherokee Naion v. The State of 
Georgia, in 5 Peters, page 19, speaking by Chief Justice Marshall, 
says: 

The court has bestowed its best attention on this question, and after mature 
deliberation the majority is of opinion that an Indian tribe or nation within the 
United States is not a foreign state in the sense of the Constitution, and can not 
maintain an action in the courts of the United States. 

And in the same case Mr. Justice Johnson, in a concurring opinion, 
on page 22, uses the following language : 

There are great difllcultles hanging over the question whether they can be 
considered as States under the judiciary article of the Constitution. 1. They 
never have been recognized as holding sovereignty over the territory they 
occupy. It is in vain now to inquire into the sufficiency of the principle that 
discovery gave to the right of dominion over the country discovered. When the 
populous and civilized nations beyond the Cape of Good Hope were visited the 
right of discovery was made the ground of an exclusive right to their trade and 
confined to that limit. When the eastern coast of this continent, and especially 
the part we inhabit, was discovered, finding it occupied by a race of hunters, 
connected in society by scarcely a semblance of organic government, the right 
was extended to the absolute appropriation of the territory, the annexation of it 
to the domain of the discoverer. It can not be questioned that the right of sov- 
ereignty, as well as soil, was notoriously asserted and exercised by the Euro- 
pean discoverers. From that source we derive our rights, and there is not an 
instance of a cession of land from an Indian nation in which the right of sov- 
ereignty is mentioned as a part of the matter ceded. 

It may be suggested that they were uniformly cessions of land without inhab- 
itants, and therefore words competent to make a cession of sovereignty were 
unnecessary. This, however, is not a full answer, since soil, as well as people, 
is the object of sovereign action, and may be ceded with or without the sov- 
ereignty, or may be ceded with the express stipulation that the inhabitants 
shall remove. In all the cessions to us from the civilized states of the old 
world, and of our transfers among ourselves, although of the same property, 
under the same circumstances, and even when occupied by these Indians, the 
express cession of sovereignty is to be found. 
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In the case of the United States v. Cherokee Nation (202 U. S., 
127) the United States Supreme Court quoted approvingly from 
Chief Justice Nott, of the Court of Claims, as follows : 

While the United States have always, or nearly always, treated the mem- 
bers of an Indian tribe as communal owners, they have never required that 
aU the communal owners shall Join in the conveyance or cession of the land. 
From the necessities of the case, the negotiations have been with representa- 
tives of the owners. The chiefs and headmen have ordinarily been the persons 
who carried on the negotiations and who signed the treaty. But they have 
not formed a body politic or a body corporate, and they have not assumed to 
hold the title or be ^atitled to the purchase money. They have simply acted 
as representatives of the owners, making the cession on their behalf, but aUow- 
ing them to receive the consideration per capita. 

By what rights then, does the council of the Osage tribe now sedc 
to deprive members of that tribe who do not reside in the reservation 
of their just share of tribal property ? 

In the case of West v. Hitchcock (205 U. S., p. 80) , West claimed 
adoption by the tribe, but the Secretary refused to approve of his 
selection of land, though his former adoption was admitted and the 
court said : 

The relator contends that the vaUdity of the adoption was a matter purely 
of Indian law or custom, and that the department could not take it under con- 
trol. Probably it would have been unfortunate for the Indians if such control 
had not been exercised, as the temptation to white men to go through an In- 
dian marriage for the purpose of getting Indian rights is sufficiently plain. 
We are disposed to think that authority was conferred by the general words 
of the statutes. (Rev. Stats., 441, 463.) By the latter section: "The Com- 
missioner of Indian Affairs shaU, under the direction of the Secretary of 
the Interior, and agreeably to such regulations as the President may prescribe, 
have the management of all Indian affairs, and of all matters arising out of 
title Indian relations." We should hesitate a good deal, especiaUy in view of 
the long-established practice of the department, before saying that this lan- 
guage was not broad enough to warrant a regulation obviously made for the 
welfare of the rather helpless people concerned. The power of Congress ia 
not doubted. The Indians have been treated as wards of the nation. Some 
such supervision was necessary, and has been exercised. In the absence of 
special provisions naturally it would be exercised by the Indian Department. 

Clearly, then, the authority to enroll members of the Osag^e tribe 
prior to June 28, 1906, was in the Department of the Interior. In 
exercising that authority the Department of the Interior saw fit to 
establish the practice of permitting the Osage tribe to first pass 
upon the applications for enrollment before ordering the enrolhnent 
of such applications, and in every instance where it was clearly estab- 
lished that the applicant was of Osage blood the enrollment was or- 
dered, regardless of the action of the council, until these applications 
were received, when the department, overruling its long-established 
policy and its former decisions, denied enrollment. Reference is 
hereby made to the decision of the Secretary of the Interior in the 
application of Mrs. Julia Ann Stevens and her son, John H. Stevens, 
who are of the same blood as some of these applicants. 

The case of Mrs. Julia Ann Stevens and her son, John H. Stevens, does not at 
all differ from the case of her daughter, Mrs. Rebecca J. Vadney, and it seems 
quite clear that Mrs. Stevens and her son are equally entitled, by reason of their 
Osage blood, to be placed upon the Osage annuity rolls. It is said by Assistant 
Attorney-General Hall, in his opinion in the matter of the application of Lewis 
Benjamin Lessert — waiving the question of the right of the tribe through its 
council to pass upon the qualifications of applications for membership therein — it 
is clear that such applicants ought not to be allowed by the department over 
their protest, except upon indubitable proof of the legal right to such member- 
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ship. lu tlie pres^it case the application for enrollment is supported by strong 
and satisfactory proof of Osage blood, and there seems to be no good reason for 
refusing to enroll Mrs. Stevens and her son upon the annuity rolls. You are, 
therefore, directed to place their names upon the Osage annuity rolls. 

From the above statement of the law applicable to .these cases we 
think it clear that the tribal council had no authority in the matter, 
but that authority to enroll rested with the Secretary of the Interior. 
Permitting the tribal council to speak on the matter was merely ad- 
visory. That the Secretary of the Interior has committed very great 
error we think is borne out both by the law and the facts. 

STATEMENT OF FACTS. 
MAUWE FEONKIEB, PANSY FEONKIEB, BLON PAPPAN, AND JUSTIN PAPPAN. 

Under date of March 31, 1908, the Secretary of the Interior, in 
reporting to the Senate committee on this case, said : " The facts show 
that these children are of Kaw and Osage blood." 

In the investigations recently made no evidence was offered by the 
tribe to contradict this finding of the facts. On the other hand, the 
applicants submitted their testimony in the form of depositions taken 
before the Hon. Eet Millard, United States Indian agent, in which the 
Osage tribe of Indians was represented by counsel, which greatly 
strengthened the proof of Osage Wood and greatly established the fact 
that these children are not now enrolled with any tribe, although 
admittedly of both Osage and Kaw Indian blood. At the time appli- 
cation was made for their enrollment with the Osages it was impos- 
sible for them to be enrolled with the Kaw tribe, because of the fact 
that by special act of Congress the Kaw roll had been closed and the 
Kaw lands allotted, which left no other choice for these children than 
to ask to be enrolled with the Osages or else lose every right and 
benefit to which they were entitled by reason of their Indian blood. 
Certainly equity and good conscience would not force them to do that. 
The fact that their parents, prior to their birth, had elected to remain 
with the Kaw tribe ought not to bar these applicants from sharing 
with the Osage tribe, smce the right to be enrolled with an Indian 
tribe is not a question of inheritance, but a question of the fact of 
the existence of Indian blood or adoption. Special attention is called 
to the fact that no evidence is submitted by the Osage tribe of Indians 
in this case contesting the right of these children to enrollment with 
the Osages, although ample opportunity was afforded the tribe for so 
doing, and the tribe has been ably represented by counsel especially 
employed for the purpose. 

ANOEUNE JAMES, NOBA JAMES, FLOYD THOMPSON, OBACE THOMPSON, AND THELMA 

THOMPSON. 

The case of these children is identically like that of the Pappan 
and Fronkier children. The Secretary of the Interior in this case 
reported to the Senate Committee that " The evidence clearly estab- 
lished the Osage and Kaw blood of the applicants." The nation in 
this case failed to offer any evidence in opposition to the proof of the 
blood of these applicants, and the fact of their Osage blood having 
once been found by tiie Secretary, it is taken for granted that it will 
not be denied. 
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The additional evidence offered in this case before Agent Millard, 
and when the Osages were represented by counsel, establishes beyond 
question that these children are of Osage blood, and that they do not 
now sustain tribal relations with any other tribe of Indians. Equity 
in the case demands that they be given the right they are entitled by 
reason of their blood. How they can be denied enrollment when the 
fact that they are of Osage Indian blood is clearly established and 
it is also shown that they have never shared in the lands or moneys 
of any tribe is hard to understand, and it certainly can not appeal to 
the discretion of those whose duty it is to pass upon this case. The 
law certainly allows their right to enrollment, and the evidence de- 
mands it. 

ADDIE MAY AULD, ARCHIE WILLIAM AULD, HARVEY AULD, AND FLORA AULD. 

The evidence in this case shows that the mother of these children 
is of mixed Osage and Kaw blood, and that she derived her Osage 
blood from both her father and her mother, her father being mixed 
Kaw and Osage and her mother Osage. The evidence taken recently 
makes this proof particularly clear. In addition to the question of 
blood, the evidence shows that the two older children were bom prior 
to the allotment of the Kaw Eeservation; that at the time of their 
birth their father and mother applied for enrollment for them with 
the Kaw Indians, which enrollment was denied on the theory that 
children of a white father and Indian mother were not entitled to 
Indian rights. This construction had been put, by the department, 
on the act of Congress of June 7, 1897, previous to the passage of the 
.act which provided for the allotment of the Kaw lands. After the 
Kaw lands were allotted a different construction was placed upon 
that statute by which the children of a white father and an Indian 
mother were held to be entitled to tribal rights. So that these chil- 
dren were deprived of their tribal rights with the Kaws through no 
fault of the children or their parents, but through a misinterpretation 
of the law by the department, which the department did not correct 
until it was too late for them to share in the tribal property of the 
Kaw' Indians. In other words, the Government is responsible for 
these two older children being now without that to which they are 
entitled by reason of their Kaw blood. It was no neglect on the part 
of their parents, as will be seen by the evidence in the case. The 
other two children were bom since the closing of the Kaw rolls, and 
of course could not share in the Kaw tribal property, hence they 
must rely upon their Osage blood. The Osage blood of these children 
not being disputed by the tribe — ^that is, no evidence having been 
offered to offset the proof of the applicants — ^it must be taken as ad- 
mitted that they are of Osage blood. If it is admitted that they are 
of Osage blood and that they have never sustained tribal relations 
with any tribe, equity, it would seem, would permit them to select the 
only right that now remains open to them — that of becoming recog- 
iJzed members of the Osage tribe. 

PETEB BEVABD, MAST J. B. CRUMP, PAXXLIIVE CRUMP, AND EDWARD R. CRUMP. 

The evidence in this case shows that Peter Revard and Maiy J. R. 
Crump are brother and sister, and that Pauline Crump and Edward 
R. Crump are daughter and son of Mary J. R. Crump. Peter Revard 
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iind Mary J. E. Crump are son and daughter of Louis Revard, who 
was a member of the Osage tribe of Indians, who died among the 
Osages in 1897, and at the time of his death was recognized by the 
tribe and by the department as an Osage Indian. They are also 
brother and sister to Mrs. J. R. Raridan, who is recognized by the 
department as an Osage Indian, and has been on the tribal roll for a 

f;ood many years. They belong to what is known as the Revard 
amily. There are now more than 100 of that family on the rolls. 
The evidence discloses that these parties made their application for 
enrollment in 1904^ or two years prior to the passage of the Osage 
allotment bill. It is not denied that they are of Osage blood. Their 
application was rejected because they had not lived with the tribe 
and were residents of the State of California. It is admitted that 
their father was an Osage and sustained tribal relations both before 
and after going to California ; it is contended, therefore, that under 
the laws and in equity there can be no question of the right of these 
people to enrollment with the Osages and share in the tribal property 
of that tribe. The evidence discloses that Peter Revard has been 
with the Osages now for four years, and that previous to that he 
was connected with the government service in the Philippine Islands. 
Mrs. Marjr J. R. Crump is now among the Osages and is desirous of 
becoming identified with the tribe' for herself and her children. 

6. J. STBATTON AND FAMILY, BOSA MABB AND FAMILY, AND MAMIE M'CBABY. 

These people belong .to what is known as the Stratton family. It 
is not denied in this case that these people are of Osage Indian blood, 
and the record clearly establishes the fact that G. J. Stratton and his 
sister, Rosa Marr, formerly Rosa Loveland, are three eighths Osage 
Indian blood, which would leave their children three-sixteenths Osage 
blood. The only proposition urged against their enrollment is that 
they have lived in California all their lives, and have not been iden- 
tified with the tribe. The records show that they made their appU- 
cation for enrollment in 1904, more than two years prior to the 
passage of the Osage allotment bill, and that their applications for 
enrolEnent were pending on the date of the approval of said bill. 
The record also discloses that at the time they made their application 
for enrollment they were poor peopjle, having very little property in 
California, and that they were advised by their attorney that it was 
not necessary for them to dispose of their property at that time and 
take up their abode with the tribe, but that they might do so after 
their enrollment had been ordered. The evidence shows that they 
are ready and anxious to comply with the laws, if any there be, which 
requires affiliation with the tribe, and that it is through no fault of 
their own that they have not been with the tribe for the past four or 
five years. 

Attention is called to the fact that if these people had been living 
in the Osage Reservation during the time their application for 
enrollment was pending, they would only have received that recog- 
nization which is given to persons who were not members of the 
tribe until after their enrollment had been ordered. So that so 
far as the question of affiliation is concerned, it is something that 
can only take place after a person has been enrolled. The mere fact 
of living in the Indian country and renting land from Indians and 
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farming it, and having no voice in the tribal matters, does not consti- 
tute affiliation; and it is idle talk to complain against these people 
for not affiliating with the tribe, which would have been impossiole 
for them to do. previous to enrollment with the tribe. The fact is 
that there are now^ and the evidence discloses the same, many persons 
affiliating with the tribe who do not and have not lor years lived 
with or among the tribe. The Osage Nation places great stress upon 
the case of mlliam Banks (26 L. D., 71). But it is submitted that 
that case is not conclusive as to the laws and ought not to be considered 
as having the same force, or as being entitled to as much weight 
as the case of Julia Ann Stevens and John Stevens, heretofore in 
this brief referred to. The Stevens case is upon the question af 
enrollment and not upon the question of allotment; both are depart- 
ment cases. This case also diners from the Banks case in that these 
people were asking for enrollment prior to the passage of the allot- 
ment bill, while in the Banks case no enrollment had been asked 
for. The Banks decision is in direct conflict with United States v, 
Cherokee Nation (202 U. S.) and West v. Hitchcock (206 U. S.). 

JOHN THOMAS HURT AND FAMILY. 

The evidence taken in this case as to Osage blood has not been dis- 
puted by the Osage Nation, and we take it that the nation is relying 
upon proof formally submitted in the Clem case. The department 
has twice sustained the Clems ^in their right to enrollment, and as 
John Thomas Hunt is a brother of Mary Clem, who was the oldest of 
the Clem family, and through whom the Clems all claim their Osage 
blood, we take it that that is tantamount to a finding that Hunt is of 
Osage blood. The evidence in this case shows that Hunt, several 
years prior to the passage of the allotment bill, made application for 
the enrollment of himself and his children, and that such application 
was pending at the time of the passage or the Osage allotment biU ; 
that he has lived among the Osages for a number of years. It is no 
fault of his that he has not affiliated. He has been among the Osages 
asking for enrollment for himself and family, and has persistently 
sought to affiliate himself with the tribe. The fault in this case can 
not De said to be his, but that of the tribe and of the department. His 
sister at the time of her death was on the Osage roll and had been for 
a good many years, and her children are all now enrolled with the 
Osages and sharing in the tribal property. It certainly must appeal 
to every fair mind that a great injustice is being done this family 
under the circumstances. In law and in equity it is insisted that they 
are entitled to enrollment. 

YIBOn. HEBRABD, SIMON CLAVIBS, MOSES PLOMONDOM, AND JANE APPI.EBY. 

These are all cases of adoption. Virgil Herrard, Moses Plomon- 
dom, and Simon Clavier were adopted by the Osages in 1874, and 
remained on the roll for a number of years, when their names were 
removed from the roll by peremptory order of an Indian inspector, 
and not in response to any act of the tribe. They were all inter- 
married citizens and made their homes with the tnbe. Clavier and 
Herrard were of French extraction and Moses Plomondom was a 
mixed-blood Indian of another tribe. The evidence shows that, these 
parties have none of them ever affiliated with any other tribe of 
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Indians, except Moses Plomondom, who, after his adoption among 
the Osages, affiliated only with the Osages and lost his identity with 
his own tribe. Mrs. Appleby, the evidence shows, was adopted by 
the Osages in a general council in 1847 and remained on the Osage 
rolls for nearly thirty years before she was removed by peremptory 
order of an Indian inspector. The evidence shows that she was re- 
enrolled by an order of the department a short time prior to the 
passage of the allotment bill. The enrollment by order or the depart- 
ment, however, shows that it was only intended by the department 
that she should receive annuities as a member of the tribe. It is con- 
tended that she was entitled to a full share of the tribal property. 
The department, however, in investigating the roll under authority 
given in the allotment bill, decided that she was entitled to draw 
annuity only so long as the tribal funds were not segregated, but 
upon the segregation of the tribal funds her name is to be dropped 
from the roll. We admit that we are unable to see how the allotment 
bill can be so interpreted when applied to her case to mean anything 
of the kind, nor why she must not be given full tribal rights. Her 
former husband was a member of the Osage tribe of Indians, by 
whom she raised a large family, and her children were all recognized 
as Osages, and are now on the Osage rolls. 

PEABL CALLAHAN. 

The evidence in the case of Pearl Callahan shows that she is the 
illegitimate child of a full-blood Indian named Sheshe and a white 
girl by the name of Amanda Lanegar, afterwards Mrs. Callahan and 
now Mrs. Gussman. The evidence is that this child was born when 
its mother was 16 years of age, and lived with her mother and step- 
father among the Indians, and had been living among them for a num- 
ber of years. Great effort was made to show a bad character in the 
mother at the time this child was conceived, but no credible evidence 
was given by anyone which would impart a lack of chastity to this 
girl except the testimony of Sheshe, who seeks to contradict his former 
statements in this case by a statement that he knew of another Indian 
being cfiminallj intimate with the child's mother on the same date 
that his own illicit acts occurred. That Indian, he says, is now dead, 
which establishes a very strong presumption that his statement is 
untrue. He further stated upon the witness stand that the only rea- 
son he had for believing he was not the father of the child was because 
of this act of intercourse he claimed he knew of on the part of the 
Indian who is now deceased. Sheshe sought to impute to L. J. Miles, 
one of the counsel in this case, bribery, but the evidence of Mr. Miles 
and the parties whom he says were present when $5 was paid him 
shows that this story of his is also a fabrication. The only reason 
that we can assign for Sheshe's attitude in this case is that he is afraid 
of the prejudice that exists among the members of the tribe against 
the enrollment of this child or any other person, regardless of their 
rights. There can be no doubt from the evidence that Pearl Callahan 
is a half-blood Osage child, and that at the time of the passage of the 
allotment bill her father was on the roll of the tribe, which, under the 
terms of that bill, provided for her enrollment also, and the failure to 
enroll this poor, unfortunate child can not be justified in law or equity, 
and her enrollment should be peremptorily ordered. 

S. Doc. 744, 60-2 ^19 
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OLA MARTIN. 



I?i behalf of Ola Martin, it is claimed that she is the child of 
Pearl Armstrong, formerly Pearl Juby, and James Martin, a fuU- 
blood Osage Indian. It is in evidence that on July 3, about four 
months prior to the birth of this child, James Martin married the 
child's mother and lived with her up to the birth of the child, when 
he was taken to the United States penitentiary at Fort Leavenworth, 
Kans., for the crime of larceny. The evidence shows that the child's 
mother was very young at the time she married and that she was a 
veiy ignorant girl. Evidence discloses that she is now unable to read 
ana write. A great deal of evidence was offered calculated to destroy 
her character and that she had made a statement that this child was 
not the child of James Martin. Attention is called to the fact that 
the witnesses in this case eave testimony which required a remarkable 
memory and of matters of little or no importance to them, and not of 
a nature calculated to impress anyone to the extent of remembering 
it definitely for a large number of years. That a large part of the 
testimony shows that these witnesses, judging from their own state- 
ments, are of q^uestionable character and unworthy of belief, willing 
not only to testify against the character of a poor, helpless girl, but to 
pursue her unfortunate child to the extent of depriving it of that to 
which it is entitled. The evidence shows that this woman and James 
Martin were legally married in accordance with the law at a time 
when Martin must have known of her condition, and that he lived 
with her up to the time of the birth of the child, when he was taken 
away from her, not with his owp accord, but in response to a judg- 
ment of the court. These circumstances ought to weigh mor^ than 
the incredible testimony of the persons who have testifi^ against this 
girl. Very little of the testimony offered by the nation was material, 
and nearly all of was purely hearsay. No court in the land would 
have permitted any such testimony to go into a record. 

A GENERAL STATEMENT. 

The above applicants, so far as we know, are the only ones whose 
applications for enrollment were pending at the time of the passage 
of the Osage allotment bill. They had l^en knocking at the door to 
be admitted into the tribe for a number of years, and only prej- 
udice of the tribe against anjr more applicants being enrolled has 
kept thwn from receiving the right to which they are entitled. 

The Osages began settling upon their present reservation about 
1870, and the members of the tnbe have been gradually coming back 
ever since that^time. Year after year shows that new names have 
been added to the roll through the policy of tiie tribe and the departr 
ment. 

The testimony of Acting Clerk La Mott shows that a great many 
were thus added to the rolls, and that the department in every in- 
stance approved of the enrollment where it was recommended by 
the Osage council, and in a number of instances enrolled persons 
without favorable action on the part of the council. So that when 
these cases were turned down for nonaffiliation a new rule was estab- 
lished and the law, general^ followed, departed from. The depart- 
ment has never required affiliation on the part of those who became 



ENBOLLMENT OF MEMBERS OF OSAGE TRIBE OF INDIANS. 281 

•enrolled, nor has it required members of the tribe to live with the 
tribe, but in accordance with the policy of the law has permitted 
members of the tribe to live separate and apart from the tribe in 
order that they might adopt the habits and customs of civilized life. 
Until the action of the department in the Stratton and Revard cases 
no members of the Osage tribe had been punished to the extent of 
having their rights taken away from them because they had adopted 
the habits and ways of the white men and lived separte and away 
from the tribe, in accordance with the policy of the law, and the 
method of the Government in dealing with Indians. Nothing but the 
prejudice of the Osage council against the addition of other names 
to the Osage rolls can account for the refusal of the tribe to consent 
to the enrollment of these applicants. 

We are informed that the department considered the rolls closed, 
and that it was powerless to add any further names to that roll. 
Whether that be a correct position or not. Congress has ample power 
to enroll these applicants, and has ample power to see that they get 
their full share of the tribal property. All of which is 
Respectfully submitted. 

H. M. Hamblin, 
(For Maudie Fronkier, Pan^ Fronkier, Angeline James, Nora 
James, Floyd Thompson, Grace Thompson, Thelma Thomp- 
son, Justin Pappan, and Blon Pappan.) 

L. J. Miles, Leahy & Scott, 
(For Jane Appleby, Moses Plomondom, Simon Clavier, Virgil 
Herrard, Addie May Auld, Archie William Auld, Harvey 
Auld, Flora Auld, Pearl Callahan, Mary J. R. Crump, 
Pauline Crump, Edward R. Crump, George Arthur Hunt, 
John Thomas Himt, Marv Elizabeth Hunt, Rhoda May 
Himt, William T. Hunt, Chlora Loveland, Hattie McCrary, 
Mamie McCrary, Rosa Marr, G. J. Stratton, Jerald Strat- 
ton, Theresa Stratton, Therma Stratton, Thyra Stratton, 
Ola Martin.) 
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